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ABSTRACT
THOMAS MICHAEL TAFF JR: Capital Punishment and Martial Law in Ireland, 19161923
My thesis, “Capital Punishment and Martial Law in Ireland 1916-1923”, deals with the
early years of the Irish Dominion. After the ratification of a peace treaty in December of
1921 between Great Britain and Ireland, the lower twenty-six counties of Ireland became
a Dominion of the British Empire. The following summer a civil war occurred between
the armed forces in Ireland who supported and rejected the treaty. During the Irish civil
war, which lasted from June 1922 until April 1923, nearly eighty IRA men were executed
by the Pro-Treaty government in Dublin. My thesis looks into the legal and political
environment that allowed for such an event to happen. I not only studied the legal system
established by the provisional government in 1922-23, but also I took a careful look to
examine the effects of the British legal system that had been developed in Ireland in the
beginning of the nineteenth century.
My research was carried out over a period of twelve months, and during this time,
I accessed books,journals, and Irish government records. I read all or part of fifty books
on the Irish revolutionary period lasting from 1916-1923. I especially concentrated on
the works of Dr. Charles Townshend and Dr. John Regan, leading British historians in
Irish studies. The primary sources were drawn from the first two volumes of the Irish
parliament. These records cover the entire period of the civil war. I read over a hundred

speeches concerning the legal treatment of IRA prisoners during the civil war period.
Also, I cited some two dozen speeches in the course of my paper.
After reading through all of the data, I have reached the conclusion that the
military executions were a necessity of wartime. The executions marked a temporary,
emergency response to a well-defined problem in the lower twenty-six counties. After
the Irish civil war had ended, the Irish government rescinded the harsh wartime measures.
Also, I discovered that there was a clear link between the Irish war measures in 1922 and
the emergency legal tactics used by the British government throughout the nineteenth and
early twentieth century. The execution of prisoners in 1922 Ireland represented a link to
the British legal legacy. It was the English Common Law system that defined Irish legal
history throughout a better part of its modem existence. The executions in 1922 suggest
that any understanding of Irish legal history is incomplete without first looking to the
English Common Law system that took root in Irish jurisprudence.
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Introduction:
The Legacy of Irish History
Throughout the middle part of the twentieth century Eamon de Valera dominated
Irish politics, and it was through his guidance that Ireland was transformed from a
Dominion of Great Britain to an independent republic. De Valera had also played a role
in the move for independence from Great Britain, and he had served as a political leader
throughout much of the Anglo-Irish war of 1919-1921. What is surprising about De
Valera sudden rise to prominence in the late 1920’s concerns the relationship that the
Irish president had with the losing side of the Irish Civil war. De Valera had been
involved with the IRA, and it is an enigma that such a prominent opponent of the
government in Dublin could have been raised to the eventual position of president. The
whole issue of the civil war proved to be a deep emotional divider in Irish politics
throughout most of the early twentieth century. Not only was the conflict the bloodiest
Irish conflict of the century, the war raised many controversial political questions.
During the course of the conflict, dozens of Irish rebels were executed by the government
in Dublin. Likewise, IRA gunmen assassinated several key heads of government in the
course of the war. While there are important legal and political issues involved in the
war, the key question of the conflict is far more complicated. Mainly, why did the
government in Ireland return to a peaceful democracy after the war had ended only
several years later? Despite the harshness of the execution policy, the war ended after a
relatively short period of time. The purpose of this paper is to examine not only the legal
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issues and historical background surrounding the executions themselves, but also the
legacy that these executions left on the Irish political scene. The reaction to the
executions reveals something about the nature of Irish politics.
The first chapter of the essay begins with the Act of Union in 1801, and runs until
the Dublin Easter uprising in 1916. While the Anglo-Irish conflict far precedes the Act
of the Union, it is a good chronological point in Irish history on which to begin a
narrative. The Act of the Union relates to the twentieth century developments because
this was the first time in Irish history in which the Irish people came under the full force
of the British civil service. While the Irish had always faced the presence of a British
^rmy, after 1801 the government in London began to establish a court and pohce system
that was connected more centrally with the operations of the crown. Despite this
development, many of the policies towards Ireland were far more colonial in nature. The
1836 constabulary act treated Ireland in such a manner, and the police force did not
resemble the police force in England set up under Sir Peel.l In the end, Act of Union
represented as good as any point in Irish history to begin discussion on the Irish conflict.
In fact, the origins of the Anglo-Irish conflict have much deeper roots. The
Anglo-Irish war dates back until the mid-twelfth century when the English crown first
made claim over Ireland. This time period saw the expansion of Norman power into
Ireland, however English influence was limited to the eastern coast of the island for the
first few generations.2 Over the years there were would be a distinct connection between
Irish and English politics. Elizabeth I put down a major rebellion in Ireland near the end
of her reign, and she was the first to begin plantation settlements in Ulster.3 This marked
the roots of the conflict that still plagues Northern Ireland to this day.4 The conflict in
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England in the 1640’s spilled over into Ireland, and Oliver Cromwell conducted a
military operation on the island. Later, Cromwell would settle protestant supporters on
the island, and this marked yet another increase in migration from the main British isle to
Ireland. These migrations not only introduced several protestant denominations, but also
the migrations during this time period were important cultural events in Irish history.5 It
would during this time period that there was serious introduction of British culture.
Ireland would also be faced with war in connection to ascendancy politics of the Glorious
revolution. After the disposal of James II from the English crown in 1688-89, the king
fled to Ireland and raised an army. In 1690 William of Orange defeated James II at the
Battle of the Boyne and assured a Protestant ascendancy to the British throne.6 Thus,
Ireland was involved in the Jacobin wars in Britain that saw attempts by James II
supporters who desperately wanted to place his relatives on the English throne. In the
end, the wars and conflicts in England and Scotland went a long way in shaping Irish
political history as well as setting the stage for future conflict on the island.
The essay will also examine the nature of the British presence and examine any
link that this political tradition could have had with the issues surrounding the execution
policy. The entire civil war period of 1922-23 was filled with transition issues that saw
the island switch from a British civil government slowly transform into an Irish
government, and many of the issues that had plagued the British government were left in
the hands of the Irish government. Furthermore, there was a great similarity between the
British laws of the prior administration and the laws instituted between the Irish Dail in
1922-23. The Special Powers Act of September 1922, the law that allowed the Irish
government to execute rebels, shared many of the same legal attributes as the laws passed

3

by the British government to control Irish dissidents from 1915-1921. In order to
understand the legal and political issues that faced the Irish Dail, a careful reader should
first examine the British legacy that was handed to the Irish government. It is in studying
this earlier time period that the reader can gain insight into the methods and legal
institutions that were used to control dissidents.
Finally, the Irish question is a very complicated issue, and it is one that still
plagues governments on both sides of the Irish Sea. Just this past year there was a change
in government in Belfast, and the British government once again directly rules Northern
Ireland. Ireland is a land with a deep past of wars and conflict, and the executions of
1922-23 are just one part of this broader legacy. The purpose of this essay is to examine
why the Irish democratic movement did not collapse under the weight of a civil war.
While it would seem that the country would revert to chaos, a strong, efficient Irish
government developed in the 1920’s instead. Furthermore, the essay will look at
developments in the Anglo-Irish relations, and the paper will address important questions
on how this relationship shaped events in the 1920’s. Finally, the paper will look at the
facts surrounding the executions themselves, and the fifth chapter will examine the legal
methods that were used to execute IRA men. In a world today that deals with the issues
of terrorism, this topic is still quite relevant of 2003. Today, the governments of the
western world must consider whether or not a group of men are freedom fighters or
terrorist. The Irish had to deal with this question almost a century earlier, and the modem
reader can gain insight into the mistakes and lessons learned by the Irish in their own
attempt to deal with terrorism. In the end, the paper will deal with the issues of a state in
crisis, and hopefully, when the paper deals with issues of executions and courts, it will
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keep this element of crisis in mind. The question still remains, why did a state that
seemed to have ever)^hing working against succeed? How did a state that used brutal
executions to control its subjects end up developing into a peaceful democracy? How
much influence did the British legacy have on the policy planners in Dublin? Hopefully,
the paper will shed light on all these issues, and the reader will have a better insight into
the bloody executions on 1922-23.
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Chapter 1
Legal and Political Precedent for Martial Law in Nineteenth Century Ireland
Centuries of turmoil, war, and invasion created an unstable political structure in
Ireland. However, it was not until the twentieth century that the Irish managed a
successful independence movement. The conflict of the 1920’s had its origins in an
earlier time period. The nineteenth century laid the groundwork for political and social
upheaval in Ireland in the early twentieth century, and it was in this time period that the
modem British government in Ireland developed. It was from the British model that the
Free State developed its own police force and legal system in the 1920’s. Therefore an
understanding of the early Irish government can only be examined in the larger context of
the British tradition. Many of the legal and philosophical problems connected with Irish
law enforcement can be traced back to British mle in the previous century. As will be
seen, there was great difficulty in developing a court system, a police force, and an army
while at the same time fighting a guerrilla war. Moreover, the Irish government’s
experience under fire would have a profound impact on the next decades as the Irish
developed an independent republic.
While most people remember the efforts of famous Irish nationalists such as
President Eamon de Valera and General Michael Collins, the move for Irish
independence began much earlier. Although the island had been under British control for
several hundred years, it was the Act of the Union in 1801 which established the Irish
nation as an official member of the United Kingdom. Agricultural Ireland was linked
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with its more industrial neighbor to the East, there were many problems in the Union.
Land disturbances wracked Ireland through much of the nineteenth century, culminating
in the rise of Charles Parnell in the 1880’s. There was also a long series of rebellions
throughout the century, including a violent uprising led in 1867 by the Fenians. The IRB
in 1916 had a link with the Fenian movement, and the 1867 uprising provided the
groundwork for the republican movement in the next century. The 1867 uprising was
important because of its doctrinal and tactical hnk with the 1916 revolution. The Irish
Republican brotherhood was the organization behind many of the assassination
campaigns in the guerrilla war of Michael Collins. During the nineteenth century there
was a critical development in the police force. The Dublin Metropolitan Police force was
formed for the city of Dublin, and the Royal Irish Constabulary developed for the
surrounding rural areas of the island. The police forces in Ireland developed quite
differently from the forces in England in that the RIC carried arms and drilled in a
military fashion while the forces in England did not. This paramilitary character would
hamper the RIC in the last years of its presence in Ireland when an increasing number of
Irish subjects perceived the force as illegitimate due to its military nature. Overall, the
nineteenth century saw the development of legal, political, and social forces that would
prove instrumental in shaping the destiny of Ireland from 1916-1921. Importantly, the
problematic judicial and police pohcies of the nineteenth century set the stage for the
development of government in the early days of the Anglo-Irish war. Irish
revolutionaries increasingly attempted to address government problems by establishing
rival republican institutions. In the end, Irish culture’s understanding of political
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legitimacy in the turbulent 1920’s period had its roots in the British political tradition of
the previous century.
The political developments that surrounded the Act of Union of 1801 revealed the
unequal nature of the political alliance between Ireland and Britain, and the political
issues that surrounded the era resurfaced in a series of controversial issues throughout the
nineteenth century. The issues of land ownership, political ascendancy, and trade would
prove to be serious problems for British policy throughout the length of the Union. The
Act of Union in 1801 was greatly influenced by the events in the 1790’s and the rebellion
of 1798 led by the United Irishmen. France aided the rebellion, and with the help of
leaders from both the catholic and the protestant communities, the rebellion threw the
island into chaos. However, superior British manpower put the rebellion down. The
rebellion marked an end to Irish interdenominational cooperation, which had existed for a
period of sixty years prior to the outbreak of the fighting.1 In response to the outbreak of
violence, the British parliament debated on whether or not to bring the island of Ireland
into the Union. King George felt that the precedent in the Act of Union with Scotland in
1707 would help serve to protect the protestant ascendancy in England.2 Pitt, the Prime
Minister of Great Britain, had wanted to move to unite England and Ireland earlier, and
the 1798 United Irishmen revolt only served as the key,“ moment to pursue his great
plan”.3 The revolt was just the excuse that the British government had been waiting for
to move in and establish a stronger grip on the island. Before 1801 the government of
Ireland had been run from Dublin; however many in England were no longer comfortable
with Irish rule of the island in the wake of the rebellion of the 1790’s. While the politics
of the day tended to obstruct the passage of the Union, economic issues such as disputes
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over trade and representation also came into the bigger picture at the turn of the century,
and many of these important issues had to be hashed out before any law could be passed.
Tuathaigh, a historian that specializes in Irish history around the time on the Act of
Union, argues that many of the views on the Union were related to the social class of the
participants, and he notes that, “the Protestant ascendancy-shaken by the violence of the
1798 rebellion-was divided in its calculation of individual, class, and national interest”.4
For example, many merchants in Ireland were afraid of what integration with England
might do to their earnings. There were people on both sides of the sea who were curious
to see how the representation would even out with the expansion of the nobility as a
result of the Union. There were those in the English aristocracy who were afraid that the
Act of the Union would lead to the weakening of their position in the House of Lords.
However, in the end, the British government caused the people of Ireland to become less
than equal members of the United Kingdom. The Irish would receive equal
representation in parliament, but from a law enforcement standpoint they were treated as
a colony.5
The problem of Catholic civil rights also posed a serious problem for the
British. Since the Catholic population made up an overwhelming majority of the Irish
population, the British had to act discretely in any new policy toward religious reform in
Ireland. Unfortunately, their poor handling of the “Catholic Question” would lead to
later political problems in the nineteenth century. George El was strongly against
extending expanded religious freedom to Catholics in Ireland.6 Surrounded by an inner
circle of conservative advisers it was unlikely that the king would include in the Union
provisions for the civil rights of his Irish subjects.? In what was a poorly matched
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relationship, the discord and discontent for the future was already laid by 1801. A strong
militia system was established by the British government, and these make- shift
constabularies governed Ireland until 1836. The British also made use out of Protestant
loyalists in Ulster to keep peace in the rural areas.8
The presence of the British military on the island served to influence the later
development of British policy as well as shape the future of Irish law enforcement.
General Cornwallis kept troops in Dublin to prevent an outbreak of violence in the years
immediately following the 1798 rebellion. The placement of army detachments in
Dublin was to quell threats from republicans and dissident Protestants in the North.
Thus, even in the formative years of the Union, the “partnership” with England would be
maintained by the use of troops. In 1813, the Peace Preservation Act helped establish a
civilian police force to govern the country.9 This force would be suspended in 1822 and
1836 by the Dublin Metropolitan Police and the Royal Irish Constabulary, but these
constabulary units have their direct origins in the 1813 Act and the occupation army of
General CornwaUis.
The police force in Dublin was the oldest police force in Ireland, and the early
years of this police force contrast with the DMP which was set up after 1836. The police
in Dublin in the eighteenth century often served a political purpose, and this led to the
rich history of the force in Irish political life. The Dublin police force was first created to
control urban mob violence. The first Dublin units were formed in 1786, and it proved an
effective deterrent to politically oriented mob violence. While the catalyst for the new
force had to do with political considerations, there were many Dublin merchants and
middle class citizens who favored the police force as an effective means to containing
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crime and mob violence.10 There was political opposition in the Dublin city government
against the new police force, and a decade later the police was disbanded. A make-shift
police force existed in Dublin from 1808 until 1836.11 During this time period from
1808 to 1836, the Dublin pohce force was actually a well respected institution. While
Ireland had a turbulent history with the R.I.C., the early years of the Dublin police force
provided a positive precedent for Irish law enforcement. When there was a scaling back
of police operations in 1824, many concerned Anglican Church members expressed their
concern.12 Colm Barry makes the point to mention that there was an actual increase in
the demand for police in Dublin in the first half of the nineteenth century.13 There are
two things to consider when thinking about the early history of the DubHn Metropolitan
Police force. One, there was a history of Dublin police that preceded the Act of the
Union. Secondly, throughout their entire existence, the DMP was never heavily armed.
These two factors might explain why the DMP was not the primary target of Irish
insurgents during the 1919-1921 Anglo-Irish war.
As the nineteenth century went on, there was a sharp divergence emerged
between the RJC and the DMP. The two forces developed into two vastly different
organizations, and the RJC and the DMP maintained different roles within Irish society.
Both the Royal Irish Constabulary and the Dublin Metropolitan Police were created in the
1836 Constabulary Act. The Constabulary Act of 1836 was an important precedent in the
history of the British Empire, and the Irish Constabulary would prove an important step
. in the British bid to bring civil control to the island. The RIC had a larger budget than the
DMP,and the force trained and operated in a paramilitary manner.14 T.F. Molony, a
contemporary observer of the time period, remarked that, “The Royal Irish Constabulary
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IS drilled and trained in the use of the revolver, rifle, and sword in the same manner as are
the armed forces of the crown, and is in every essential a military organization’MS The
difference in the nature of the two forces would prove troublesome in the next century,
and this sheds some light on explaining the target selection of Michael Collins’ squads
from 1919-1921.
Many of the common law precedents in England were applied to Irish
jurisprudence. Even though there were a series of law reforms in the 1850’s and the
1860’s, the structure of Irish law was mainly British in character.l6 Many of the laws
and rulings of English courts were used in Ireland. For example, in the English case of
Miller v. Knox, the courts ruled that the executive branch of the government could not
interfere with the execution ofjustice. This ruling was meant to insulate courts from
political influences that might sway the execution ofjustice. This case was cited by Lord
Chief Baron Palles of the Exchequer in Ireland in the dealings with Irish prisoners in
Woodward in 1886 in the county of Connaught.17 Thus, the British treatment of Irish
prisoners had a strong connection with their common law tradition. The same law
applied to a county inspector who refused to help the sheriff of his respective county
execute writs of a superior court. In this particular case, the authority of the courts over
the RIC is seen in clear light. Lord Chief Justice Lord O’ Brien used Miller v. Knox to
support his order that the county inspector help the sheriff serve the warrants.18
I^espite the common law tradition in Ireland, there was a great deal of resistance
in Ireland to English legal traditions. This foreign system of rules was never fully
accepted by the Irish, and even though it was widely used, its legitimacy was called into
question. Despite the resistance to the system, the law did attain some degree of
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legitimacy, and it was used by the Irish government after the end of direct British rule.
While the common law tradition carried over through different regime changes, there
were some problems due to social differences between the societies. It was explained by
J.F. McEloweny and O’Higgins as a problem because, “English law in Ireland sought to
impose values not shared or supported by large segments of the Irish population”.19 The
fact that the common law tradition did survive comments on the strength and longevity of
the British influence in Ireland.
The formation of the Irish Confederation in 1847 and the subsequent revolt in
1848 is important for both the study of martial law and the use of police forces in the
keeping of the peace. The Irish Confederation was a political organization that developed
in the 1840’s under the leadership of a handfiil of isolated leaders. There attempt at
agitation was crushed in an engagement at McCormick’s farm by the Royal Irish
Constabulary. The British government made effective use of martial law in 1847-1848,
and legal prosecution of movement leaders made it hard for the Confederation to operate.
The government used police forces and military personal to attack rebels and put down
the rebellion.20 The British government turned to the Irish Constabulary to combat Irish
agitation, and this pattern of behavior would be used again in 1867, 1880, and in 1920.
The revolt of 1848 was yet another case in the history of police involvement in political
unrest in Ireland.
The next revolution Ireland was affected by the 1867 Fenian revolt, and even
though it Was a dismal failure the revolt provided the groundwork for later uprisings. The
Fenian movement would influence many of the political and military movements of the
1920’s. By the middle of the 1860’s the Fenian movement had grown to around 80,000
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members, and its widespread support seemed destined to create powerful disturbances on
the Irish landscape.21 In 1866 the Fenians made a raid into Ontario in a gambit to start a
war. However, the raid was a failure, and the raid into Canada sapped manpower and
financial resources that could have been used in the war in Ireland. On the other hand.
the American civil war would produce a new officer nucleus for the next Fenian revolt.
Among the American men who would play an important role in the 1867 rising were
Thomas Kelly, William Halpin, and F. Millen.22
The military aspects of the Fenian operations in 1867 revealed the limited scope
and organization of the movement, and the raids themselves were largely unsuccessful.
Even when the Fenians decided to stage a revolt in February of 1867,informers were
already undermining the success of the operation. An informer by the name of John
Joseph Corydon leaked information to the British. The inability to keep a secret would
prove to future Irish revolutionaries that in order for Ireland to win its independence, the
Irish would have to attack British intelligence networks. In Febmary, 1867, the Fenians
attempted a raid at Chester Castle, and the raids continued into the next month. There
were several raids in Dublin and in the rural areas aimed at government infrastructure
such as railroads, telegraphs, and police stations.23 These three targets would later come
under attack by the republican rebels in the guerrilla war of 1919-1921 and again under
the ERA forces during the 1922-23 war. Thus,the tactics which would so frustrate the
British and later the provisional government had their roots in the 1867 rising. Since only
twelve men were killed in the fighting, the British were very lenient with the sentences of
captured Fenian leaders. In these particular cases, the prisoners were tried in civil court,
and the men were allowed the due process of the law. In the High Treason Trials in the
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spring of 1867 for Thomas Francis Bourke, Patrick Doran, and John McCafferty, the
death sentences imposed by the court were moved to sentences of life imprisonment. Just
as quickly as the rebellion had started it was over, and the Irish nationalist movement
remained dormant for half a century.
During the 1880’s, Charles Stewart Parnell would emerge as the champion of
Irish land rights but, the Parnell years also saw the rise of legal and political
developments that would come to the forefront in 1919. Both Parnell and the rise of Irish
nationalism create cultural atmosphere that would stimulate the Irish republican
movement. Also, deep ideological currents would emerge, and by understanding the
direction of Irish nationalist thought, it helps the modem reader to understand the deep
seated doctrinal beliefs that could have led to a bloody civil war in 1922-23. Parnell
emerged in the 1880’s as a land war empted that would shake the foundations of Irish
culture. The British government passed legislation to control agrarian violence and in
1880 the government suspended Habeas Corpus with the Peace Preservation Act.24
Michael Davitt formed the Irish land league in the 1870’s, and Parnell would assume the
role of president several years later.25 The period in which Parnell emerged was quite a
turbulent one, and Finnegan argues that, “In the years 1880-1882 a virtual land war took
place that could not be contained by the constabulary”.26 While the constabulary could
handle the military threat of 1848 and 1867, it proved to be less than effective in dealing
with the arson and robbery that was proving to be endemic in the Irish countryside.
Dublin Castle ordered troops to assist the RIC in evictions during the land war of the
1880’s, and the presence of the military further illustrated the dire nature of the
situation.27 This same type of lawlessness would return in 1923-24 in the backdrop of
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the Irish civil war. The rural violence of the 1920’s had its roots in Irish political
violence of the prior century. Charles Parnell used the Land party to put pressure on the
British government in parliament in the 1880’s, and he used the political methods of
Daniel O’ Connell from the 1820’s to pressure the British government for political
reform and an end to the Act of Union. Unfortunately, a divorce scandal rocked the
political scene when Parnell was found to have been living with and later married the
estranged wife of a military officer. The divorce scandal hurt him politically, and he died
in 1891 after being driven from public life.28 Parnell also fell out of favor with the
Catholic leadership in Ireland at the time.29 The efforts of Parnell marked a good
example of an Irish political movement that used a combination of social disobedience
and firm political pressure to push the British government. The tactics of Parnell
presented a much harder target for the RIC to pursue. While the forces in 1848 and 1867
were bunched together in military units, the isolated violence against landowners in the
1880’s proved to be a much harder target for the police to punish and stop. The land
protests also struck hard at the social fabric of the Irish state. In the end, Parnell marked
the end of one era and the emergence of new efforts to separate the Irish from British
control.
The nineteenth century also saw the rise of nationalism in the form of a cultural
revival. The celebration of Gaelic literature, language, and culture provided political
inspiration to the nationalist movement of the next century. While the early twentieth
century saw the rise of such prominent Irish writers as James Joyce, the Irish literary
movement that produced such writers emerged from an earlier political movement in the
1840’s.

The Young Ireland group, that had connections with the 1848 rebellion.
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celebrated Irish culture for political reasons. The historian, Finnegan, while reflecting on
the turn of the century stated that, “the writers of Young Ireland turned to the Celtic
tradition to assert the distinctiveness and superiority of Irish culture”.30 Not only was
literature used to pohtical ends for Irish revolutionaries, athletics was exploited for
nationalist reasons as well. The nationalist association with athletic matches provides
some insight into why British authorities may have chosen to attack a soccer match in
response to the Bloody Sunday assassinations in 1920. It was thought at the time by
British military authorities that some of the IRA gunmen might be amongst the crowd.
Given the previous history of the Gaelic Athletic Association, it was a good guess. The
organization was founded in the 1880’s, and many of its members were prominent
revolutionaries.31 It is through these cultural institutions that Irishmen plotted attacks on
British military interests. It is also because of this link in Irish culture that the British
police would fmd it necessary to send police to regulate sporting events. Not too
ironically, Kevin O’ Higgins was gunned down going to a sporting event in 1927 by three
unidentified gunmen. Often times intellectual and sporting events could be centers of
unrest, and as a result, public gatherings and sporting events would be attacked and
regulated by members of the RIC.
In the period leading up to the war years of 1916-1923, there were many different
political groups advocating a myriad of different solutions to the Irish problem. While
some of these were nonviolent in nature, there were those who favored violence as an
acceptable tool to achieve political ends. Among these groups was the Irish Republican
Brotherhood, which would play a prominent role in the civil war. Some such as Arthur
Griffith favored peaceful means to ending the stalemate with the crown. Arthur Griffith
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favored taking the civil disobedience tactics of Parnell one step forward. Griffith wanted
to set up a separate party system that would establish an alternative and parallel form
government for Ireland. Griffith created the party, Sinn Fein, in 1905 to further his
political goals, and this political organization would play an important role in the civil
war years. Griffith hoped that the alternative government would be seen as legitimate in
the eyes of the Irish people, and he felt that it would undermine the British courts and
police stations. Finnegan says that, “Griffith suggested that the tactics for achieving
separation from Britain should be withdrawal from Parliament and the setting up an Irish
assembly that would make policy for Ireland”.32 This tactic would later gain popularity
during the war for independence. Once again the issue of legitimacy of government
proved to be the important tool for Irish revolutionaries to employ when politically
expedient. De Valera would try the same tactic in 1922, and he would often claim that
the government in power was illegitimate because of the influence of the British.
The Irish Republican Brotherhood (IRB), a republican organization that emerged
from the Fenian movement, kept a low profile following the 1867 uprising; however the
organization soon began to reorganize several years later. The IRB was to have some
significant influence in the Easter Uprising of 1916, and much of its financial assistance
came from the United States.33 In fact, Sean McDermott, one of the men to be executed
by the British military courts in May of 1916, was a member of the IRB supreme council.
Other members of the IRB supreme council included such men as Thomas James Clark
and Bulmer Hobson. The IRB would play a role in infiltrating the Irish volunteer force,
and it would later play a prominent role in both the war for independence and the Irish
civil war. Often times the IRB would undermine other political organizations with less
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niilitant agendas. The IRB would play an important role at the start of the Irish Civil war
1922-1923. None other than De Valera would remark at the outbreak of hostilities in
1922 that.

Still despite the press, with the I.R.B., most responsible for the present

situation [the civil war in Ireland]
remarked that.

.34 Such was the case of the Irish volunteers. It was

the IRB was behind the scenes in getting the Irish volunteers organized

under the prestigious name of Eoin MacNeill, head of the Gaelic League”.35 The
reorganization of the IRB after 1867 would prove to be critical for success in the coming
years against the British.
Problems with the IRB would also set the stage for the army mutiny problems of
1924. An understanding of the relationship between the government and the IRB is
critical in understanding the controversy that arose in Irish politics in the 1920’s. The
role of the IRB in the civil war caused quite a bit of controversy, and the Irish Free State
government sought to limit the political influence of IRB men in the 1920’s. Faced with
the threat of British intervention, the Irish government would go a long way in
overhauling IRb and getting rid of some of the old IRB veterans in the 1920’s. And
herein lies the problem facing Irish politicians in the 1920’s; not only did they have to
prove their legitimacy to the Irish people but, under the threat of invasion, they had to
prove it to the British government as well. This dual threat had a long- standing
influence in the controversial years of Irish history in the 1920’s. This issue of British
involvement also had ties with the oath- taking controversy of 1922, which led to the
outbreak of civil war. While many times the government spent a good deal of energy to
satisfy both the sides involved, it was a policy that hurt their legitimacy in the eyes of
many Irishmen and women and led to their political defeat in 1932 at the hands of De
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Valera . The IRB would prove to be one of the significant voices in the nationalist
movement in the first part of the twentieth century. However, its development coincided
with other important nationalist events in the years leading up to the 1916 Dublin Easter

Rising.
The years between the Act of Union and the Dublin uprising of 1916 would prove
to be critical for the cause of Irish nationalism. It was during these years that many of the
political theories, military tactics, and cultural movements that would become associated
with the 1919-1921 war became prominent in Irish thought. The military tactics of the
Fenians and the agrarian rioters would illustrate some of the tensions that existed between
the populace and the police force. The rise of prominent politicians such as O’ Connell
and Parnell would mark widespread appeal to Home Rule. The nineteenth century also
saw the rise to prominence of the RIC, and the development of a heavily armed police
force in 1836 would prove problematic several years down the road. The challenges and
uprisings of the hundred years before the war for independence displayed the inability of
the British to maintain law and order on the island they claimed to govern. It was this
challenge to govern the countryside that would once again become an issue in the years
leading up to the days of the provisional government in Dublin at the outbreak of the civil
war. The government in Dublin not only had to combat the threat of the IRA, but also the
cabinet and political leadership had to deal with a hundred year tradition of disorder.
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Chapter 2
The 1916 Easter Rising
The 1916 Dublin uprising was a critical turning point in the relationship between
the British and the Irish, and it was in the aftermath of the Rising that the British began to
engage in repressive techniques that would become quite familiar in the 1919-1921 war.
While the rising had seen the presence of RIC, DMP,and crown forces, Dublin Castle
relied mainly on the regular army to address the threat. The Dublin uprising also saw the
use

of military courts to prosecute and execute prominent Irish leaders who had

participated in the fighting. These men were not accorded the rights of prisoners
captured in war, but instead the captured rebels were treated as rebellious subjects and
were prosecuted under the Defense of the Realm Act of 1915. The consequences of the
Rising left many pressing legal questions about the status of captured rebels, and the
outcry following the executions of the rebels proved to foreshadow the events of 1921
when world opinion would turn against the British use of martial law. The Dublin rising
marked the first widespread use of the British army troops in combat operations in
Ireland since the 1798 uprising. In the end, the Rising not only marked an important
turning point in the political situation in Ireland, but also the Rising of 1916 served as an
excellent illustration of British legal policy towards captured Irish insurgents.
The British government utilized both the resources of the military and police
when dealing with the prisoners captured during the Rising. When the RIC did assist the
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British army in quelling the Irish uprising in Dublin in April of 1916, the prisoners were
placed under the authority of General Maxwell and the British army. Despite the fact that
the men were not prisoners of war, the military did claim responsibility for the prisoners
under the Defense of the Realm Act of 1915. A vast majority of the prisoners were taken
to camps in England, while the leaders of the rebellion were taken to a place in Ireland
called Camp Richmond.1 The historian, Max Caulfield, notes that over 1300 people
were killed and wounded and 179 buildings were destroyed in the fighting.2 It is
apparent now that the role of the police during the uprising was that of logistical support
for the army in the processing of prisoners. The Dublin police force was used to classify
and identify the large number of prisoners being detained by the army detachments
operating in the Dublin metropolitan area. The Dublin police force then went about
attempting to track down prior records on prisoners to determine any past crimes as well
as examining the political beliefs of the prisoners. This process was part of a legal
history that saw a close cooperation between the British army and the Irish law
enforcement establishment. These groups of police operatives also participated in the
search for subjects in the more remote parts of Ireland. The police and the army worked
closely in the disarmament process following the Dublin uprising.3 Eventually over
3,500 men and women were removed to detention centers with close to 1,800 being sent
across the Irish channel for closer inspection. Over half of these were sent home after a
primary interrogation, and most of the men and women were released within a year.4
Conditions were quite rough in the prison camps. Asquith later made a visit to the
prisoners of the Easter Rising, and he was quite taken back at the ragged appearance of
the captured men.5
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The police operations in 1916 helped to further the negative public perception that
many Irish subjects associated with the R.LC. The R.LC. and the D.M.P. played a crucial
role in detaining and examining prisoners who were under military jurisdiction. Even
though there were 37,000 British troops in Ireland in 1916, most of them were training
and not suited for combat assignments.6 Most of the patrolling in the countryside was
carried out by the R.LC. The close cooperation between the police and the army during
the crisis in 1916 further illustrates the reliance that the police had on military backup.
This trend of cooperation would cause confusion, and many of the legal squabbles
between the two during the 1919-1921 war were a result of misunderstandings about the
limits of their respective jurisdictions. The Rising also displayed the inability of the
police force to deal with a large scale military attack. This weakness would later be
exploited during the 1919-1921 war.
Perhaps one of the most important issues to consider about the ill-fated Easter
Rising was the executions that took place in May 1916 of the ringleaders. Even though a
vast majority of the men had their files reviewed by the Dublin Metropolitan Police
inspectors, 171 prisoners fell under military jurisdiction and were court martialled. One
of the main reasons behind the Court Martial had to do with the political situation in
Europe. Just when the British military was attempting a large scale offensive in the war
against Germany, the British high command had to devote resources to deal with the
situation in Ireland. The executions were carried out in such a manner that the reaction to
the damage done by the actual rebellion paled in comparison to the public backlash
connected with the executions themselves. The German situation was to play an
important role in the Irish revolt, and the inclusion of German resources in the initial
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^sing plans heavily influenced the British high command’s perception of the Rising. The
Germans had agreed to supply a large supply of rifles and ammunitions by submarine to
the Irish rebels.7 This plan later fell through, and the rifles never reached their intended
targets. Patrick Pearse denied that Germany was an ally of Ireland’s during his trial.
Pearse remarked that,“ I repudiate the assertion of the prosecutor that I sought to aid and
abet England’s enemy. Germany is no more to me than England is”.8 Despite remarks
such as these at the trial, rebel ties with the German government helped seal the fate of
the Rising’s ringleaders.
The executions themselves give an excellent insight into the nature of the British
military policy at the time. A single judge, a military officer, presided over a panel of
three military officers. At the time of the trials, there was no legal background
requirement for the sitting panel of officers. It is quite clear now that there was no
attempt to give the men in this trial the due process of law.9 Even the British officer
prosecuting the cases protested the fact that the men were not allowed to have counsel
present during the hearing. William Wylie, the prosecutor at the May trials, eventually,
“succeeded in enabling them to call witness”.10 Wylie tried his best to have an impartial
trial for the men, but sadly came to the conclusion that,“ the courts’ minds were made up
before they even saf .11 The fifteen cases where the death penalty was enforced took
place between May 2 and May 9. During this one week period, the British government
made a concerted effort to go after the ringleaders. The same charge was leveled against
all fifteen men. In each case the charges stated that the accused,

did act, to wit did take

part in armed rebellion and in waging of war against His Majesty the king’”.12 It is quite
clear from the charge leveled against the men that the issue would be worked out in a
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^litary and not a civilian court. During the major court martial proceedings, the
prosecution admitted the same evidence for each defendant, and military communications
between the rebels was used as evidence. It was also noted that prior political views were
brought for consideration for the three sitting officers.l3 Also, since the trial was held in
^ military court there could be no appeal to a higher court of law.14 This lack of appeal
Caused uproar in the Irish court of appeals. The arbitrary manner of the executions would
§0 on to cause the British government considerable grief.
During the fifteen execution cases, the records reveal that several of the men did
not attempt to defend themselves, though Patrick Pearse was the only defendant to
actually admit guilt.15 In a letter that was admitted as evidence Pearse explained that,“ I
am one of the persons chiefly responsible...1 admit I have organized men to fight against
Britain”.16 Pearse later admitted the connection with the German High Command in a
letter to his mother. Like wise, Pearse also made mention about the failure of Sir Roger
Casement’s bid to acquire guns.17 In the end, Pearse thought of himself as a combatant
and not as a common criminal.18
^ongst the other fourteen defendants there was a myriad of different responses
to

the prosecution. Despite outside criticism of the event by the people that survived the

event, the remarks of the condemned men are just as insightful as the critics of their day.
These men felt that they were dying for a noble cause, and many of the leaders felt that
their deaths would serve to rally rebels in later uprisings. Tom Clarke remarked shortly
before his death that. “I’m glad it’s a soldier’s death I’m getting”.19 Clarke, like Pearse,
saw himself as a soldier. In this particular case, the Irish republican leadership almost
counted on harsh British justice to work to their benefit in the field of propaganda.

29

propaganda was also an important part of the guerrilla war from 1919-1921. Alan Ward
considers propaganda was an important part of the overall nationalist campaign, and he
argues that,“The republicans did not anticipate a military victory. Instead, they were
primarily concerned with propaganda”.20 Later on, the same propaganda war would
emerge over the question of prisoner mistreatment during the civil war. In any case, the
testimony given at the trials may have been good for propaganda, but it did not help the
rebels in a legal sense. Perhaps the silent approach was better, and General Maconchy
later revealed in his journal that the speeches by the rebels on their own behalf did little
to further their cause.21
Not all members of British society felt that the prisoners had been treated overly
harsh. From one perspective, the military prisoners from the Rising were not treated
harshly, and many of the key junior officers escaped the death penalty. Max Caulfield
argues that General Maxwell did not overstep the bounds of decency in his handling of
the affair. Caulfield remarks that,“ The sentences he confirmed were hardly barbaric and
he allowed the leaders to die a soldiers death when he might so easily have hanged them
as common felons”.22 Very few of the men sentenced to death received the death
penalty. Of the 171 men and women put on trial, 90 received the death penalty. This
figure also shows that after the public outcry resulting from the first fifteen executions, it
would be quite difficult to carry out any further executions. Since the cases were under
the jurisdiction of the army, it was quite certain that the offenders would face a harsh
punishment. Despite the potential for further harshness. General Maxwell, backed away
from his first inclination to come down hard on the rebels, and he would later pay a
political price for the first fifteen executions.
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The executions themselves were carried out according to proper military
procedure. The death sentences were carried out in a procedure written by General J.

Young, and the prisoners received the same standard

treatment before they were shot by a

firing squad.23 The firing squad was provided by the men of the 59* division under the
direction of Major H. Heathcote.24 There would be a visitation period where friends and
loved ones could visit the men, and a priest would be made available to the men to
administer the sacraments. The men were to be shot by a firing squad of twelve men,
though only one of the men was to fire the fatal shot. Since the execution squad did not
load their rifles, there was no way of telling who fired the live round. The men were to
be blindfolded, and there was a proper medical examination after the execution was
carried out.25 Maxwell took several steps to minimize the propaganda value of the
executions, and he blocked attempts by the rebel’s families to recover the bodies.26
Politics did end up entering into the whole execution controversy. The future
Irish president, De Valera, barely escaped being shot. The fact that de Valera was a
United States citizen in all likelihood helped save his life.27 De Valera’s sentence was
commuted

to life imprisonment, and he would live to fight another day.28 When Eoin

MacNeill, a nationalist leader who would hold office in the 1920’s, went on trial several
weeks later near the end of May 1916, he won several important considerations in the
legal proceedings. The board of three officers was expanded to twelve, and a proper
Judge Advocate presided over the hearings. Eoin MacNeill was also afforded counsel in
his proceedings.29 The intervention of John Redmond,leader of the Irish party in
parliament, helped save the life of Eoin MacNeill.30
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Perhaps the most important political result of the executions was the big swing in
public opinion among the Irish about the nature of the Easter Rising. Many Irishmen and
women did not at first look favorably upon the revolt and there was little public support
among the politically ambivalent to support a mainstream revolutionary movement. The
quick and arbitrary nature of the executions changed all that. Public sympathy began to
swing toward the rebels.31 There were many who were shocked by the allegations of
mistreatment at the hands of British troops. The Catholic Church made a strong
statement expressing their discontent with the manner in which the executions of the
prisoners was carried out.32 When visitors were allowed into the prison, a few heard
stories of mistreatment and abuse. MacDemott,one of the men executed, discussed
mistreatment at the hands of the British when they had been brought to prison.33 It is
understandable that such statements would shock an already disillusioned Irish populace,
and the mistreatment of prisoners would cause further problems for the British
government in their effort to quell unrest in Ireland. Many high ranking officials,
including Maxwell, began to learn the error of their ways soon after the executions had
concluded. The hard feelings over the 1916 executions helped fuel the flames for the
1919-1921 War. Another source of distrust arose from the detainment of civilians in the
wake of the uprisings. Without due process or proper legal proceedings, the police raided
and arrested suspects in peaceful areas of the countryside.34 The ramifications of this
action led to a great rift between the public and the police, and the actions of the British
high command led to problems that would only intensify in the 1919-1921 conflict. The
situation in 1919 has a strong connection with the seeds of discontent that resulted from
unresolved issues of the Uprising of 1916.
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Not everyone executed in connection with the Easter Rising received a court
martial, and Sir Roger Casement stands as a good example of a person who was
prosecuted by civil courts. Sir Roger did not receive the death sentence until later 1916.
Casement was executed in Pentonville prison in the summer of 1916.35 Sir Roger was
tried by the High Court of Justice in London, and it is that not all agreed with this policy
used with Sir Roger.36 Asquith, along with other members of parliament, voiced their
opposition to the punishment. The execution of Sir Roger, like all other executions
connected with the Rising, carried significant symbolic weight. The British government
was asserting that the crown would not hesitate to prosecute their own, and in some
incidents, the British would not hesitate to prosecute prominent members of the
community during the 1919-1921 war.
The executions had a profound impact in the House of Commons, Dublin, and on
world opinion. As a result, the executions would prove to be a catalyst for further
conflict.

Many Irish representatives in Parliament were actually denied due process, and

these individuals were held by the British government without ever being charged with a
crime. Asquith wrote to Maxwell in 1916 explaining that, “any whole sale punishment
by death might easily cause a revulsion of feeling in Britain and lay up a stone of future
trouble in Ireland”.37 Later on, during the reprisal phases of the Anglo-Irish War, there
was a

strong backlash in England to the strong-arm tactics used by the Auxiliary troops.

Asquith also sent a messenger to note his surprise with the quick nature of the
executions.38 To many outraged people in Great Britain, it would appear that the
government was ignoring the rules governing the conduct of war in concerns to prisoners.
To many back in England it would appear that the crown had suspended mercy for those
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who took arms against the British army. The men who had defended Dublin had fought
well and according to the rules of war. After a proper surrender, the government began to
execute the leaders of the opposing army, and this sort of reprisal was not even directed
against the surrendering German troops. Kautt, an American military analyst and scholar
of the 1919-1921 conflict, best reflects the perception of many Dubliners when he states
that, “[people observed] that prisoners of war...were being executed, against all laws and
traditions ofwar”.39
Also, there was a whirlwind of controversy surrounding the conduct of the British
troops in a close action that occurred near the end of the rising. There were allegations
that Crown forces were responsible for the death of a handful of noncombatants in a
sweep through the hard fought King Street region of Dublin. A civilian witness stated
that, “No less than fifteen innocent civilians...had [been] bayoneted to death during
military operations in the area...[men] were dragged away and either shot or
bayoneted”.40 Despite the counter allegations of the army, the Dublin coroner came up
with the conclusion that the men in question had died from battle wounds inflicted by
British bullets. The coroners’ report stated that,“We consider that the explanation given
by the military authorities is very unsatisfactory”.41 The army later used the excuse that
the unsure nature of house-to-house fighting led to accidental deaths. However, the
events on King Street were yet another sore spot in the controversy surrounding the end
of the 1916 rebellion. In this particular case, the army was accused of killing
noncombatants, and a similar debate would surface in the later months of 1922 when the
Irish government dwelled on the rules of engagement used by the Irish army, as well as
the debate about who was a combatant.
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Maxwell later defended his actions as necessary for the establishment of order in
an already chaotic situation. In a statement that was released the day of the last public
execution, Maxwell explained that, “he had confirmed no death sentence unless he was
convinced by the evidence that the convict was either a leader of the movement or a
commander of rebels”.42 Likewise, Maxwell also was quite upset about the connection
with the German government; and considering the backdrop of the overall war effort.
Maxwell felt even more urgency to end the rebellion. Maxwell thought that a harsh
punishment would prevent further unrest.43 Maxwell,like many other members of the
British military, felt that the army had done its part to quell disorder, and as a result, the
executions were beneficial in restoring order to the capital. Maxwell then went on to
claim that the attacks on the military were an attempt to, “discredit the military and to
shift the blame for the outbreak on the shoulders of the authorities”.44 Here, Maxwell
was

attempting to rekindle the earlier Irish anger over the Rising, but this early shock by

Dubliners was in stark contrast to the violent reaction of the island in response to the
executions. The general saw himself defending the crown against rebellious subjects
who threatened the war effort, and in Maxwell’s statements there is a clear insight into
the British perception of Irish affairs.
The Dublin Rising represented an abrupt shift in British policy, and the Rising
saw the first widespread military executions of the century in Ireland. The Rising also
helped illustrate some of the rights that were allowed prisoners under the defense of the
Realm Act of 1915. While British legal tactics would change in 1920 and then once
again in 1921, the Defense of the Realm Act would be used in the early stages of the
1919 war to deal with potential threats from insurgents. More than anything else, the
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Dublin Uprising offers a good look at things to come in upcoming years. The inadequacy
of the police during the revolt would come back to haunt Dublin Castle in 1919. Also,
the question over the status of prisoners would prove to be an important issue in the
1919-1921 war and the civil war. The Rising represented some of the most pressing
problems with British rule in Ireland, and many of these legal, political, and law
enforcement issues would come back during later conflicts. Finally, the Rising of 1916
served as a springboard for the next war, and many of the same leaders would become
involved once again in Ireland’s fight for independence.
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Chapter 3
The Anglo-Irish War of 1919-1921: The Expansion of Republican Government and
the British Judicial Legacy
The period from 1919 to the end of 1921 gives a valuable insight into the British
military s judicial system. Throughout the early years of the struggle, the men who
fought for the Republican cause were viewed as traitors to the British crown rather than
as members of an opposing army. It becomes clear that the foreign situation during these
years often dictated policy in London. In the 1916 revolt, many military men in Great
Britain saw the Irish rebels as clearly undermining the war effort against Germany and
her allies. Later in the 1919-1921 Anglo-Irish war, Lloyd George found it increasingly
difficult to handle the Irish situation without stirring up international controversy. Even
when some considered an invasion of Ireland and an extensive military campaign against
the IRA, Lloyd George understood that such a campaign would be impossible in the post
war world. The Anglo-Irish war of 1919-1921 gives a clear insight into how the British
dealt with prisoners, used martial law, and the conflict of 1919-1921 reveals some
interesting perspectives into the RIC and its role in Irish society. This period of conflict
with the British Crown reveals the heavy-handed tactics of the RIC and the British
military. It also becomes evident after reviewing the data, that when the RIC proved
inadequate in its paramilitary role, the British army was called in to handle the situation.
The increasingly violent and disruptive effort by Michael Collins and his men proved to
further draw

out the ineffectiveness of the British system. Overall, the years from 1916-
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1921 helped set the precedent for martial law, special legislation, and prisoner executions
that was enforced by the Irish Free State during the 1922-23 civil war.
The republican campaign was quite different from previous Irish efforts, and it
was the unique approach that combined intelligence and assassinations that made it a
success. Unlike the open warfare seen in Dublin in 1916, the 1919-1921 movement
witnessed the utilization of terrorist tactics aimed against the police force and intelligence
community within Ireland. During this period, Michael Collins used assassinations and
terror to disrupt the British intelligence network and bully the RIC into inaction.
Knowing that Lloyd George was unwilling to draw the full might of the British army into
open war in Ireland, Collins sought to undermine the existing structure. Also, the British
army was considerably weaker in 1919-1920 as the government had discharged the
troops from the war in Europe. Fewer soldiers in Ireland meant that the RIC and the
DMP would have to make do with less support from the military in combat raids against
political dissidents.l The two main targets that were attacked by Michael Collins were
the

G Division of the Dublin Metropolitan Police” and the intelligence wing of the

RIC.2
Collins began a widespread and concerted effort to isolate the police from the
community, and this movement was successful in damaging the British government’s
ability to gather intelligence. The idea behind the strategy was that Collins felt that
without the information provided by contact with the local population, the RIC would
lack the information to act decisively. The effort to isolate the police was carried out in a
campaign of terror. Tom Bowden, a historian who specializes in the policies of Imperial
Britain, states that in
i a 19 month period from 1919 to 1920,“ 109 policemen were
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assassinated...174 were injured, 484 unoccupied KLC barracks were destroyed and some
2,681 raids for arms [were] made primarily upon police stations”.3 Collins also began to
assassinate officials in the Dublin area, and the G division began to suffer from a loss of
manpower and intelligence.4 The first of the DMP agents to be killed by Collin’s men
was a detective by the name of Hunt.5 Later on, the DMP head of intelligence, an
Inspector Redmond, was killed by republican assassins in January of 1920. The attacks
were uncoordinated at first, and it is evident now that a myriad of groups played a role in
the attacks of 1919. In response to these attacks the RIC began to take on many of the
aspects of a professional mihtary force. The RIC, despite its paramilitary legacy and
success in past risings, was unable to deal adequately with the republican threat.6 The
army began to give weapons to the RIC during this time period to alleviate some of the
shortfall in supplies available to the police agency. The 1919-1921 Anglo-Irish war saw
Irish republicans direct their efforts in a concerted campaign against RIC units in Ireland,
Especially in these years when most of the attacks were directed at the RIC, the rebels
tended to leave the regular troops alone. Despite the move to increase the strength of the
RIC, the problems with rebels still seemed threatening since, the nature and discipline of
the RIC were unsuited to the control of armed men in a combat situation”.? The majority
of RIC operations consisted of raids against suspects and defensive actions at barracks to
ward off IRa attacks. The RIC men would always face risks around town, and it was not
unusual for men to be assassinated in pubs and bars.
The system of terror that Collins set up proved to be devastatingly effective.
Collins not only targeted police but also crown informants. As a result of the republican
campaign, there had been a sharp reduction in the numbers of informers. This reduction
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was a result of the cruel reprisals that the IRA reigned down upon men suspected of
collaborating with the British. In one four-month period, seventy-three men were killed
for being informants.8 In response to a 1920 government inquiry on how to deal with the
situation. Sir Hamar Greenwood, one of the top British officials in Dublin Castle, noted
that, “The best and surest way to stop reprisals is to stop the murder of policemen,
soldiers, and loyal citizens”.9 This statement revealed a frustrated hierarchy in Dublin
Castle that was rapidly losing control of the situation. If anything, the attacks by the IRA
drove British military men away from a peaceful solution and more towards open
conflict. As the conflict dragged on into 1921, the British leaders in the field were more
likely to be aggressive and brutal. The frustration in the British high command could be
seen later in the war as officers sought to fight an enemy that would not engage in open
warfare. A member of the crown forces in the Irish high command noted with disgust
that. There was no objective for operations, there was no defined theatre of war, there
was no ‘front line’”.10 The tactics would continue to be a problem for the duration of the
conflict.
Beginning in 1919, the republicans began to take on the responsibility of law
enforcement. Where the RIC no longer had the ability or the will to police certain areas
of Ireland, republican units began to act in the neglected areas to set up an alternative
political power structure. Bowden remarks that, “The Irish underground government
stepped into the vacuum. A Republican police force was established”.!1 There are two
important aspects about the Irish police force that must be considered. First of all, the
military wing of the republican government was involved in the enforcement of the rules.
Secondly, the patrol units often earned out heavy-handed justice for offenders, and it
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would not be unconunon for these units to kill men for offences. The police force was a
branch derived from the IRA,and it had the same features of governance that cotild be
found in the British system of martial law. The arbitrariness of some of the IRA killing
reveals a disturbing trend that would reappear during the civil war among vengeful
officers in the field. Not only that, the use ofIRA men for law enforcement duties caused
an. increasing demand upon the IRA”.12 The Dail first began meeting at the beginning
of 1919, and despite this action, the Dail parliament had very little control over the
military effort going on at the time. The Irish Republican Brotherhood and the Irish
Volunteers carried out most of the low- level guerrilla attacks against the British
government.
The creation of a provisional parliament, the DaU, marked an important turning
point in the republican campaign for independence. The Dail fulfilled a political
function; it gave a sense of legitimacy to the growing feelings of many Irish subjects who
wished to legally severe ties with the British Empire. The Dail met thirteen times during
the war years of 1919-1921; however,six of these meetings were in the first year before
the situation escalated out of control.13 Despite all the talk, the Dail did not play a
prominent role in most of the fighting in the early years of the Anglo-Irish war. The first
meeting of the Dail consisted of, “three grandiloquent resolutions”, and beyond that there
was little said that had bearing on the growing attacks on RIC police stations.l4 In the
end, the history of the Dail during the war years reflected the overall strategy of the
republican movement. As long as a rival government existed, it would put pressure

on

the crown system of government. Tom Barry, a contemporary of the period, saw both a
military and political strategy hinging on the ability of the organization to live on another
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day. Barry remarks that, “‘in the circumstances then prevailing,[the main focus of the
republican movement] should be, not to fight, but to continue to exist”M5 The Dail only
had to survive to prove that a serious flaw existed within the British system. Not only
that, in the political scene in 1920, Sinn Fein and other republicans were getting elected
to a majority of the spots in the local governments. Moreover, crown institutions began
giving allegiance to the Dail, and the institutions recognized the Dail as the legitimate
government in Ireland. In the end, the republicans acquired both de jure and de facto
power in many of the rural areas. The elections in January of 1920 showed that the
republican government had a broad base of support among the local populace.
The efforts of Lord French, a Dublin castle official, and others marked a strong
effort by the British leadership to stamp out the growing infrastructure of a republican-led
rival government. What started off as a restriction in county Tipperary marked the
beginning of a British move to control all republican organizations. In the summer of
1919, Dublin Castle declared the Irish Volunteers, the Gaelic League, and Cumann na
mBan illegal. The bans in Tipperary became country-wide policy, as they were, “later
extended to cover most of Ireland”.16 Despite the British efforts to curtail the activities
of the new courts, parliament, and police force, public opinion gave a new sense of
legitimacy to the republican infrastructure. Due to unpopular British policies, such as
“official reprisals”, the British branches of civil government began to lose control as
more and more Irish subjects turned to the republican organizations.
Not all British officials approved the British government’s action in Ireland in
1919, and Sir Warren Fisher was one of many that felt that the government approach was
unproductive. Sir Warren Fisher, a British government official, strongly criticized the
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government’s move to restrict all republican organizations; he felt that there was a
difference between various republican organizations in terms of their threat to the British
political establishment. Fisher felt that by restricting all of these organizations, the
Crown was restricting pohtical freedoms of the Irish people. Fisher sarcastically
remarked that the real intention of British policy in Ireland was to, “decide that the Irish
problem would be settled if the majority of the people were forbidden to think, discuss,
talk or speak the political views they favoured”.!? Instead of banishing these
organizations, he desired open dialogue with a variety of political organizations,
including Sinn Fein. Fisher remarked that, “it was essential to distinguish between real
crime and political crime”.18 It is also important to remember that Sinn Fein was banned
in most of Ireland by the end of 1919, and despite this fact, Sinn Fein still performed well
at the polls. Fisher was not alone in his views, and they were reaffirmed by a government
inquiry in 1920 as it examined the failure of Dublin Castle.
The move for Irish independence saw the development of a separate law
enforcement system for the republican movement. The republican law enforcement
apparatus had little connection with the force that was established by the crown in 1836.
The army carried out the republican law enforcement effort, and it is quite clear that the
local commanders had quite a bit of say in the exercise of their duties. A brigade
commander issued the warrants. All of the republican police were men from the
provisional army.19 Though the provisional government was trying to fill the void left
by the British army, it would appear that it was just replacing one type of martial law.
with another. Prisoners under the provisional jurisdiction were not given due process or
the right to any type of trial. Bowden notes that, “serious offenders were shot out of hand
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after a summary trial”.20 In this new system men could be shot not only for infractions
of the law, but also for holding certain ideological or political beliefs.
Another area where republicans began to challenge the British establishment was
in the area of courts. Land courts were first used in the middle of 1920, and the
provisional government eimended their laws to give further legitimacy to the republican
courts. In June of 1920 the legislature was using its authority to back the legitimacy of
the courts.21 While many rural people in Ireland accepted the courts, the connection
with the Dail gave further support for the legislative body. In comparison to the Dail’s
lack of control over the military, the provisional government had a greater influence over
the judicial system. In the end, the use of provisional land courts would prove to be a
politically risky move, and in 1922 the Irish government ended the use of republican
courts.
The introduction of the Black and Tans, or Auxiliary troops into the campaign
added a new level of viciousness to an already bitter campaign. The Black and Tans’
uniforms provided the pretext for naming them after a pack of hounds. The Auxiliary
units were named after their green and black uniforms. While most of the R.I.C. had
been native Irish, the Black and Tan’s were hardened English servicemen facing
unemployment in the years following the First World War. Even the British high
command admitted that the Black and Tans were

pretty tough lot.22 Richard Bennett

notes the lack of discipline: “little restraint was put upon their activities, and not nearly
enough by their commanding officers”.23 In the course of the guerrilla war in Ireland,
the Black and Tans emerged as one of the most hated elements of British law
enforcement. Their drunken reprisals would prove to be problematic for the British

47

government. Kautt emphasizes that,‘They committed these acts without the permission
of the government, higher headquarters, or usually their regional commanders; the
government was unable to control its own men”.24 Worse yet, when commanders
attempted to discipline Auxiliary troops, the officers could not always count on their
superior officers backing their rulings.25 The Black and Tans, who were used to the
tough discipline of the army, did not react well under the lax rules that governed the
R.I.C. The out-of-control element of the situation brought into question the wisdom of
using military men to fulfill the role of the law enforcement officer.
While formal martial law was first used in 1921, there were several scaled back
precursors to the introduction of military law in Ireland. While a type of martial law
existed, formal martial law did not begin until 1921. Instead, the creation of martial law
in Ireland was instituted through a series of laws. The Defense of the Realm Act
(DORA)was passed by Parliament during the First World War for wartime security;
however this law was used until 1920 by the British government to control Irish
dissidents. In face of growing problems, the British government passed the Restoration
of Order Ireland Act(ROIA)of 1920 which gave the military an expanded role in Irish
life. Finally, after the escalation of violence in 1921, the British army moved to formal
martial law in 1921 in the final months of the Anglo-Irish conflict. While the term
“martial law” is used quite frequently, it is important to remember that martial law did
not legally exist until 1921. Thus, the legal ramifications and court challenges of the
Anglo Irish war must be considered in relation to the specific laws being challenged.
While the British military did not place Ireland under martial law until 1921, the
Defense of the Realm Act of 1915 set the stage for use of the British military to control
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and try prisoners. While D.O.R.A. was established to contend with the threat of
Germany, the law was used quite extensively in Ireland. The first use of the act in
Ireland was in connection with the 1916 Dubhn uprising.26 It was this particular law that
gave Maxwell the legal power to execute the leaders of the rebellion in May of 1916.
Also, the British government used D.O.R.A. to arrest hundreds of political activists in
Ireland in 1917, even though most of these activists were never prosecuted.27 After the
end of the First World War, there were several legal challenges to D.O.R.A. The court
cases gave a mixed signal to the British army. In the 1918 Ronnfeldt v. Phillips case, the
British higher courts ruled that Parliament could not interfere with the military
tribunals.28 However, the higher courts mled the next year in Heddon v. Evans that
military tribunal officers could be held hable for false imprisonment.29 Thus, there were
some restrictions on the actions of military officers in the field. Despite the end of the
First World War, the courts ruled in R v. Governor of Wonnwood Scrubs Prison in NIarch
of 1920 that the prisoners held in England could be detained as long as there was a threat
to the Crown from Irish insurgents.30 Despite this ruling, the military soon began to rely
on R.O.I.A. to

maintain peace in 1920.

Due to an increase in republican violence in 1920, the British parliament created
the Restoration of Order Ireland Act of 1920. Starting in 1920 and carrying on until
1921, R.O.I.A. was used to detain Irish prisoners in England.31 The bill came into law in
August of 1920, and the act created Resident Magistrates(RM)to conduct military courts
of inquiry.32 These military courts of inquiry not only dealt with military disturbances
from the republican insurgents, but also dealt with civil offences as well.33 This system
was in use until the introduction of martial law in 1921. While martial law was a last
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resort, the rapid increase in republican violence forced the British government move to
martial law in 1921.
Martial law in Ireland was introduced in 1921 as a last ditch effort to curb
republican violence. However, the system used to convict and incarcerate prisoners was
far from uniform. At the beginning of 1921 most of Southern Ireland, the counties Cork,
Tipperary, Limerick, and Kerry, were under martial law.34 In January of 1921 martial
law was introduced into areas of western and central Ireland.35 The system ofjustice
that the British military used was both efficient and harsh. The British used summary
courts to handle small civil offenses. These were cases that would have been handled by
civilian courts in times of peace.36 The summary courts were conducted by a single
military officer, and the accused did not have a right to trial by jury.37 The British also
established a separate court system to deal with republican agitators. For more serious
breaches of military law, the British military used military courts. The British used
military courts against republican insurgents.38 As the conditions worsened in Ireland in
the spring of 1921, the British introduced the the drumhead court. These court
proceedings would be mn by a military commander, and the court would often hand
down the death penalty.39 The first use of the dmmhead court was in May of 1921 with
the execution of Patrick Casey.40 The execution of a prisoner convicted under a
drumhead court followed immediately after the sentencing phase of the trial.41

The

introduction of dmmhead courts showed the desperate nature of the British authorities in
1921, and the courts brought a new element of harshness to the war.
The legal issues surrounding martial law in 1921 continually caused controversy
in the British government. Embattled military commanders faced the frightening
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prospect of being undermined not only by their RIC comrades, but also any legitimacy
that they may have had in the form of previous court rulings was being challenged by
their own civilian government. In March of 1921 civilian courts began to issue writs of
habeas corpus to Irish political prisoners.42 However,in the spring of 1921, the courts
ruled in the case of The King v. Strictland that no civil court could operate in martial law
areas. The court ruled that, “within the areas in which Martial Law has been declared the
jurisdiction of all Courts of Justice...relating to any claims whatsoever in respect of any
damage or injury alleged to have been done by the Forces of the Crown...is hereby
suspended”.43 The court ruling helped to combat the growing appeals movement by
some, and the ruling pleased General Macready who had been urging such a policy since
the first legal challenges arose.44 Also,from a legal standpoint, the case helped to
further aid the army in their policy of reprisal while giving legal protection to troops in
the field. Around this same time period there was a move by the Judge Advocate General
to examine the status of captured Irish prisoners. In this particular investigation, the
British court system examined the treatment and legal status of captured Irish rebels.45
From all of this, the lesson that can be learned was that co- operation amongst the
different branches of the government was necessary for any British policy to succeed in
Ireland . However,in this case, there was no real unified plan at all. The status of
martial law was unclear, and the different branches of government had their own separate
ideas about what their roles would be in an Ireland constrained by martial law. The talks
between different members of Dublin Castle reveal the British government’s inability to
formulate a unified approach to dealing with the republican issue.
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The dynamic between the police and the army during the 1919-1921 was is an
interesting one, which changed several times during the course of the conflict. At the
beginning of the war,RIC men arrested men and served warrants from civil courts.
These raiding parties were usually carried out at night, and the men were searched after
the raids to make sure nothing had been stolen in the combat. At the beginning of the
conflict, RIC men followed the army troops around, and an officer was usually assigned
to an army command to give the unit a sense of legal legitimacy to detain people. After
the martial law edicts became the law of the land in 1921, the army units often found
themselves having to protect the RIC men from assassination squads. Townshend
remarked that,“ In January 1920 the Army not only took over much police work in
seeking out political criminals, but it also had to protect the police themselves from these
criminals”.46 Even though the government preferred that, “whenever possible actual
arrests should be made by policemen”, the police involved in dual service raids had no
say over the operation.47 In a joint operation, the senior commanding officer had the
final word over that of the senior RIC man. Thus, even though the military was there to
conduct operations on its own initiative, it carried along a high ranking officer of another
service branch that had no say whatsoever in the operation. From this it can be inferred
that the government had wanted to avoid a martial law situation early on in the course of
the conflict. However, as the republican guerrillas raised the stakes in combat, the crown
commanders were forced to shed association with the police forces and conduct military
raids. While it never escalated into full- scale warfare, there was a loosely-defined
relationship between the police-army during the three-year period of the guerrilla war. At
the beginning of the war, the crown government had established a well defined policy of
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RIC men handling crmiinal matters. By the end of the war, the army had taken over in
the enforcement of laws. This situation was very similar to the one in 1923 when
military commanders were ruling their respective districts. In the course of both
conflicts, the army came to stand as the sole extension of government authority due to the
complete breakdown of order.
Not everybody supported the use of the military to find a political solution in Ireland.
John Anderson, a British civil servant, was instmmental in reshaping Dublin Castle in
1920. Many,such as John Anderson,felt that the damage done by heavy- handed army
tactics would leave a level of distmst that would not be overcome once the war was over.
Anderson stated that his problem with martial law was,“not the imposition but the
enormous difficulties of getting back to civil government after the army pur et simple
have killed or cured the situation”.48 Churchill would later oppose the banning of
organizations under the martial law codes, because these restrictions hurt the ability of
the British government to negotiate with the rebels. The same problem would later
appear during the Civil War. The killings and reprisals associated with the war would
leave a deep divide that would last for several decades. Not only were the British faced
with the lasting legacy of military control, the Irish government would have to come

to

terms with this fact as well. The attempt to remove IRB men from the military after the
war would lead to a rebellion by certain officers in 1924. The army mutiny of 1924 will
be discussed later but, it is important to note here that British officials saw a similar
problem in Ireland before Dominion status was granted. Not only that, given the long
history of rebellions in 1848, 1867, and 1916, the Irish people had a long standing history
of rebellion against governments that they viewed as not being legitimate. Anderson’s
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criticism of British military policy reveals an interesting insight into the long- standing
problem of Irish rebellions. Not only does it give an interesting insight into why the
British failed to maintain order when faced with a rival system of government, but also
suggests a possible explanation for the later mutinies and political problems that plagued
Ireland at the end of the civil war.
Bloody Sunday, the assassinations by Collins’ forces on November 21, 1920, led
to an open escalation in the Anglo-Irish conflict. The attacks were in response to an
effective intelligence counterattack by London and Dublin Castle. The training and
installation of British agents in Dublin added an interesting dilenuna to the already
complicated situation for the Dublin Metropolitan Police. Agents, well placed in two
districts of Dublin, became republican targets when Michael Collins discovered their
whereabouts.49 In a swift response to a threat to his own command structure, Collins
coordinated an attack that used 120 men to assassinate fourteen men at fourteen sites at
the same time.50 Collins used small, mobile units to break into the apartments and
overwhelm the occupants. The same day, R.I.C. troops invaded Croke Football Park and
shot and killed a dozen unarmed bystanders. Bloody Sunday was Collins best effort at
coordinating large groups of men in a single concerted effort to carry out an attack.
Bloody Sunday and the introduction of martial law in 1921 saw the intensification
of the British government’s attempts to control dissident Irish subjects. In response to the
Bloody Sunday killings in November 1920, the British government began to round up
people who professed republican and Sinn Fein political beliefs. In the aftermath of the
killing, the British government sought to destroy the intellectual heart of the
independence movement. Both sides sought to eliminate key figures in each others
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respective military organizations. Also, the move against Dublin Castle reveals an
interesting perspective into the British government in Ireland in late 1922. First of all.
there was not a large military response to the attack beyond the public relations disaster at
Croke football field. Secondly, the government sought to arrest people solely on the
basis of their held political views. Even though the men were arrested for questioning in
connection to the Bloody Sunday attacks, the event provided an excuse for the British
government to remove potential political opponents of the streets. Also, a military man
ran the intelligence service that arrested the men. The martial law restrictions not only
cracked down on specific organizations, but also influenced the daily lives of many
subjects through widespread military proposals aimed at controlling a hostile
countryside.51 Townshend describes the extensive program which included the,
“introduction of press censorship, systems of passports and identity controls”.52 The
passport identification program would prove to be an elusive goal for the government
since no real passport identity system existed at the time. In fact, the British police had
no idea of what many of their suspects looked like. Michael Collins often walked the
streets of downtown Dublin without being detained by the DMP or the British military.
The last months of the war saw the widespread proliferation of military and police
brutality in Ireland. There are instances of RIC forces restraining crown forces from
looting, while in reversal there are also cases of military forces using force to restrain
RIC violence. A good example of this odd relationship between the military and civilian
law enforcement occurred when Black and Tan troops raided the town of Tralee in
October of 1920.53 This raid was eventually stopped by a detachment of troops.
However, the reversal of roles did happen in which civil servants detained military men
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engaging in what some would consider a military raid. In the town of Templemore a
Northhamptonshire regiment began to loot and pillage the homes in the area. In this case.
the RIC broke up the violence. Bennett even notes with a bit of irony, “the R.I.C. and the
Black and Tans intervened to restore order and were thanked by the local Council”.54 In
this incident, the scourge of Ireland, the Black and Tans were responsible for keeping
order and keeping the peace in a hostile situation. The failure of training and
organization seriously handicapped the ability of the Black and Tans to react to the IRA
threat. When the British government in 1921 reviewed the training and morale of the
auxiliary men and found the men lacking in both. Beyond the obvious lack of uniform
for the men, the Black and Tans were not being given the logistic support that was
needed to carry out their operations. Kautt notes that, “a cabinet study found that the
Crown forces were immature, poorly trained, and undisciplined”.55 In this hostile
environment, it would become increasingly more difficult for the Crown forces to
regulate themselves let alone keep order in the countryside.
Yet another example, that stands out, were the allegations that members of the
police forces engaged in the assassination of politically controversial figures. Bowden
reports that,“ Thomas McCurtin, lord mayor of Cork, was assassinated by a group of
British police officers...two other prominent Republicans, James McCarthy of Thurles
and Thomas Dwyer of Bouladuff...had been assassinated in circumstances that indicated
the involvement of British forces”.56 The Dublin Metropolitan Police force had a special
assassination squad that became to be known as the, “murder gang”. Many times these
members of the assassination squads lived incognito amongst the population. Upon
careful reflection it is difficult to tell what the difference was between these men and the
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men used by Collins. However, the men in the Dublin hit squads often faced the grim
reality of death every day. CoUins showed no mercy to these men, and one such unlucky
agent was John Lynch who was cmelly gunned down in a hotel.57 Lynch had used the
guise of a Dublin businessman, but in the end he met a cmel end. In the case of Bennett
and others in the murder squads it is important to note the striking similarity between the
methods used by the IRB and the Dublin Metropolitan Police. Both sides even went out
of their way to put bounties on men that were considered to be prime political targets.
When the modem reader observes this culture of reprisal and assassination, it is not
difficult to see how the Civil War killings could have happened. In 1920 and 1921
officials in both the Irish and British government allowed for the sanctioned
assassinations of figures that were considered enemies as a result of held political views.
The killings of this era set the stage for the political violence and wave of assassinations
to sweep through Dublin in 1922.
The British, facing ever increasing pressure to end the war from home and abroad,
felt it necessary to adopt an attitude of denial concerning the bmtal methods employed by
crown forces in Ireland. The British government, which had most recently established a
propaganda department in Dublin Castle for damage control, took an ambivalent outlook
on the use of police forces to assassinate individuals and political opponents. Many highranking members in the civil service even denied the use of these tactics to outside
reporters and inquiries. Sir Hamar Greenwood, a Dublin Castle official, began to deny
that were auxiliary forces carrying out assassinations. Greenwood publicly stated that, “I
have yet to find one authentic case of a member of those auxiliary forces being accused
of anything wrong”.58 It is clear now that such a statement as the one uttered by
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Greenwood was a flat out fabrication. Lord Hugh Cecil joked that, “It seems to be agreed
that there are no such things as reprisals, but they are having a good effect”.59 Even
when the R.I.C. were not receiving the full brunt of the assaults there was a strong British
sentiment that the British forces should shoot first and ask questions later. British policy
makers’ statements’ reveal an interesting perspective on the nature of British law
enforcement in 1920. The policies of the British government in 1920 tend to suggest that
there was no longer any semblance of a civilian police force. The violence of 1920
helped to illustrate the true military nature of the RIC. There was no longer any
interaction between the RIC and the local population, and there was certainly no attempt
to regulate public safety. A majority of the men lived in the barracks scared for their
lives.
The crisis in Ireland helped push British planners to consider emergency measures
to bring an end to the fighting. The situation after Bloody Sunday had put the
government in a bad spot, and the attack, “demonstrated the inability of England to either
contain or control the war...short of massive reprisal”.60 To the frustration of many in
the high command, the British government refused to declare an open state of war against
the Irish. Many military men favored an open declaration of war, while others such as
Winston Churchill, favored negotiation with the rebels. Churchill was also against the
extensive use of martial law that arose as a result of the killings. Churchill felt that the
backlash from the implementation of martial law would hurt the legitimacy of the British
government to negotiate with the rebels.61 While the RAF moved planes to the island in
1921, there was little strategic use of this weapon in the war beyond intimidation. The
RIC received motorized vehicles, and the police forces began rapid columns that could

58

h

respond to Irish guerilla attacks in a rapid fashion. However,it was the policy of
reprisals that finally brought down effective British government in Ireland.
After the bloody aftermath of the Bloody Sunday killings, Lloyd George and
others began the unofficial sanctioning of reprisals by the government. The
implementation of martial law created an interesting d)niamic between the crown forces
and the RIC in the area of reprisals. Reprisals were used by British forces as a way of
striking back at the civilian population that supported the republican war effort. In a
reprisal operation usually consisted of crown troops burning public property and
attacking local inhabitants. In the beginning months of the conflict, Dublin Castle
attempted to stay away from such harsh measures. However, as the conflict carried on,
the British military allowed army units to carry out small scale “official reprisals”. In an
“official reprisal”, the army unit would bum and loot a village in the vicinity of an
republican ambush. The policy of “official reprisals would cause a great deal of public
controversy for the British military. While reprisals were often associated with the cruel
actions of the Black and Tans, both military and RIC men were involved in the looting
and killing in the turbulent last months of the war. British troops received, “permission
from Macready [British military commander] to conduct official, albeit controlled
reprisals”, and these attacks were intended as a method of releasing steam through
sanctioned channels.62 There were about a 150 of these attacks carried out by the army
during this period at the end of the war, and the men went after economic targets such as
property and, “agricultural machinery”.63 Though these reprisals were less violent, the
actions of the RIC led to a massive loss of property amongst the Irish civilian population.
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The government in Lx>ndon did not approve of the policy of official reprisals since
the attacks undermined its authority and destroyed valuable economic resources in an
already poor country.64 Landowners were also opposed to the scheme as well since most
of the property destroyed by the Crown belonged to them.65 In the case of the official
reprisals the Crown undercut its own support in the country by hurting the gentry class
that had a stake in maintaining British rule in the rural areas. The backlash to the policy
of official reprisals could be found in both American and British newspapers. The
newspapers pointed out the apparent arbitrary nature of the attacks, and it was noted by
one of the papers that there was no real evidence used by the Crown to determine the
guilty parties in the guerrilla attacks. One of the London newspapers noted that,
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the first official reprisals that no attempt seemed to have been made to demonstrate that
the victims could, even at risk of their lives, actually have given warning in time to
prevent an ambush”.66 While the military claimed that the reprisals had worked since
the IRA made fewer attacks on RIC barracks, Townshend suggests that the guerrillas had
stopped attacking RIC stations and had moved on to communication lines by this stage of
the conflict in 1921.67 The reprisals also illustrated the growing gap of communication
between the military and the RIC. The use of the official reprisal was only in areas that
were under martial law. However, as the war continued, crown forces and police units
began to conduct official reprisals in areas that were not under martial law. A group of
Black and Tans carried out one such raid in western Ireland in March of 1921 despite the
fact that the operation was in clear violation of crown policy.68 Later on, there was a
move by General Macready to limit RIC control in the martial law areas in wake of these
communication problems.69
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When faced with outside pressure not to make a formal military move against
Ireland, Lloyd George commented that, “It is a war on their side...It is a rebellion”.70
Given the international situation in the 1920’s, Lloyd George knew that a bloody military
invasion of Ireland would face massive opposition from allied countries such as the
United States. At the same time, the haunting thought of a full- scale attack was in the
mind of Collins and the other negotiators in the winter of 1921. Lloyd George eventually
used the threat of full- scale war to pressure Collins, Griffith and other members of the
Irish delegation to accept the treaty.71 The collapse of RIC and military efforts ruined
any chance that the British government could end the war in a short period of time. The
IRA grew bold in the closing months, and there was a noticed increase in raids and
attacks during this time period. In April of 1921 there were three hundred attacks carried
out, and in the next month five hundred attacks were carried out.72 In the last year of the
war, this pressure drove the British government to make some hard choices about the
future of Ireland. The failure to coordinate efforts between the police forces and the army
and the apparent futility of their efforts, “finally convinced the Cabinet to negotiate in
earnest with the Republicans”.73
The fighting ended in the summer of 1921; an official peace treaty would not be
signed until that winter. On December 6 1921, a treaty was signed that granted dominion
status to the lower twenty-six counties of Ireland. It was the controversial treaty of 1921
that helped create the atmosphere that made a civil war possible. One crucial clause in
the treaty established a standing army in Ireland. The defense force clause led to
vehement debate amongst the representatives of the British government who were
opposed to the establishment of a rival army in the lower twenty six counties. Never the
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less, it remained in the final draft and the army which it established would see expansion
during the war years of 1922-23. The army continued to be a major political issue in the
mid-1920’s. Thetreaty also partially led to the infamous army mutiny of 1924. The
British government retained Ulster, and the naval installations along the Irish coast were
kept under the control of the Crown.74 Ulster had already established a separate
government under the Government of Ireland Bill in 1920. This legal separation had
foreshadowed the split between the two areas in the peace negotiations the following
year. The Ulster concession was one of the unpopular points with opponents of the treaty
in Ireland.75 The importance of the Irish defense force allowed under the treaty of 1921
cannot be underestimated. It was the ability to keep an army that allowed Ireland to
assert herself, and the Irish defense force was to play an important role in the Civil War.
Due to the concessions in the 1921 Anglo-Irish Treaty, the Provisional Free State Irish
government had the infrastructure to deal with the IRA threat in the fall of 1922, without
the use of British troops. The war had been harsh, and the losses on both sides had been
particularly tough. In 1920 the British establishment lost 599 dead and wounded (230
dead/369 wounded), and IRA losses came to over 1600 dead and wounded (752dead/866
wounded) over the course of the entire conflict from 1919-1921.76 Sadly, for the Irish
the losses from the coming civil war would be greater than the British and Irish losses put
together. In December of 1921, the harvest of years of revolutionary effort was gathered
along with the seeds for the next conflict.
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Chapter 4
The Outbreak of Civil War: The Summer of 1922
Even though the Irish had won their independence from the British, political strife
and ideological disagreements would throw the nation into chaos in the months following
the Anglo-Irish war of 1919-1921. The treaty of 1921 set into motion the events that
were to send Ireland plunging into civil war. The opposition to the treaty hinged on two
key sticking points: the oath of loyalty to the British crown and the separation of Ulster
from the southern twenty-six counties of Ireland. Fearing war with England if a treaty
was not agreed to, Collins and others felt that it was necessary to reach a peace agreement
with the British. Collins told followers that the treaty with England was just one step in
the move toward an Irish republic. For the time being, Ireland would be a dominion of
the crown, and the northern six counties would be part of the United Kingdom. It is of
interest to note that Ireland did achieve republic status, but this was only attained in the
1930’s when De Valera was president. A provisional government, headed by the senior
statesmen Arthur Griffith ran Ireland after the British relinquished control of the southern
twenty-six counties. The government in Dublin appointed Michael Collins to be the
commander and chief of the army. The provisional government was to run the country
until the first Dail could be elected and convened in Dublin. Even after the convening of
the first Dail in September of 1922, the cabinet would continue to have much of the
power in the Irish government. In the short term, the provisional government in Dublin
faced the frightening prospect of civil war.
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The civil war was important because it established civilian control over the
government, and through a policy of executions and harsh punishment, the government
kept a tight grip on the surrounding countryside. The government used the Special
Powers Act(1922) and the Enforcement of the Law Act(1923)to control IRA gunmen.
and the government facilitated a harsh execution policy when needed to control guerrilla
units in the countryside. The use of executions was a step by which the civilian
government could exert control over the army. The Irish government was a government
that was created in a time of crisis, and the unstable events in the countryside caused the
Irish cabinet to take drastic measures to control dissidents. In many cases, the army was
the first extension of governmental power in the rural areas. The army ended up being
the first tool used by the Dublin cabinet to assert control over the southern counties of
Ireland.

The provisional government had a number of important advantages in the Civil
War over the republican forces in the race to establish a legitimate government in the
lower twenty-six counties. Unlike the British campaign against the guerrillas in 19191921, the government troops had clear goals with an effective chain of command.
Collins proved to be an effective leader, and as head of both the government and the
military, there was little policy disunity in the early, critical months of the war. The
historian, Eoin Neeson, comparing the rebel IRA to the provisional government, says that
the government,“had four distinct advantages: a clear policy, a common purpose, united
leadership and action and public support”.! Neeson argues that the rebels failed because
they lacked the institutional control and command stmcture possessed by their
opponents.2 The resulting confusion in the republican ranks in the early months of the
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Civil War tend to support Neeson’s conclusion. The IRA’s platform lacked the structure
and credibility possessed by their opponents in Dublin. In the end, the IRA did not have
the manpower or the political structure to meet the growing need for government in the
Irish countryside. In July of 1922, the government cemented the war leadership by leave
Michael Collins in charge of the war effort and putting Richard Mulcahy in as the
minister of defense. The July 12,1922 reorganization set up the logistical framework for
the war effort.3 The early restructuring in mid-1922 helped create the logistical
foundation to facilitate the rapid increase of manpower in the national army. There were
50,000 men in the army at its height, and the government initially did not possess the
resources to support such an army.4

The political support of the IRB in the early days of the civil war was essential in
the Free State government’s bid to establish a legitimate government in the lower twentysix counties. Ironically, the power of the IRB would eventually poise a threat to civilian
controlled government in the early 1920’s. The Irish Republican Brotherhood voted to
support the treaty in 1922, and as a result of the treaty, the IRB units began to become
incorporated into the new Irish Free State Army.5 Even though the treaty had been
ratified by the IRB, many of the men who did not support the treaty left and joined the
irregular units forming around the countryside. Michael Collins convinced many of the
IRB units to remain loyal to the treatyite government. The historian O’ Broin notes that
Collins had such a strong influence on his men that many troops backed the treaty out of
personal loyalty. The influence of Collins on the IRB went along way in establishing the
foundation of a treatyite military. O’ Hegarty notes that IRB politics acted as a good
indicator of the power and status of Michael Collins had amongst the Irish Republican
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Brot±ierhood.6 And even though the government in Dublin claimed to be running the
country, the IRB claimed to be the sole authority in Ireland until stable government could
be established. This conflict between the civilian government and the military would
continue throughout the early 1920’s. O’ Broin reveals that at a constitutional meeting
between the IRB leaders that there was a consensus that, “the Supreme Council of the
ERB would remain the sole government of the Irish Republic until Ireland’s complete
independence was achieved”.? The attitude ofIRB commanders in the early months of
1922 would not be the last time that Irish military commanders and civilian leaders would
come into conflict. The threat of a military coup would linger over Irish political life
throughout the 1920’s.

In the first half of 1922 there was a clear spht between IRA and the IRB. The
IRA developed an alternative system of government with the hopes of replicating the
pressure that the provisional government had put on the British in the last war. O’ Broin
effectively summarizes their mind-set and tactics;

For some time they observed the fiction that theirs was the de jure government of
a Republic that still existed, and for that purpose they maintained a council of
deputies, a council of ministers of cabinet, and a Sinn Fein party, as well, of
course, as an IRA that regarded itself as in direct descent from the original.8

But just as had been the case with the Dail and the IRB,there was a severe gap between
the civilian wing led by De Valera and the military wing led by Liam Lynch. In the end,
it was the military wing under Liam L5mch that would assume responsibility for IRA
policy. De Valera did not accept a military command when it was offered to him at the
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beginning of tJie civil war in 1922.9 Eamon de Valera’s decision not to accept a military
command allowed him to keep a distance from some of the atrocities during the civil war.
Whether this decision to stay out of the military chain of command was politically
oriented is up for debate. This would prove to be a critical turning point the course of
Irish history. Eamon de Valera would eventually rise to political prominence in the last
days of the Irish dominion.

I

In the summer of 1922 the civil war began, and Dublin was the scene of the first
major battles in the conflict. Anti-Treayite rebels up arms, and some of these men,led by
their commanders O’Connor and Mellows,took over the Four Courts building in

I

I

downtown Dublin with two hundred armed men in June of 1922.10 When Michael
Collins attacked the Four Courts building with Pro-treaty men and guns on loan from the
British government, the civil war exploded across the countryside. The Four Courts fight
in Dublin marked the first time in the war where prisoners became an issue in the
fighting. After several days of shelling, the anti-Treaty forces at Four Courts collapsed.
On the 30 of June, the anti-Treaty forces attempted to surrender 150 men to the forces
under Collin’s. This was the first time that men had tried to surrender, and there was a
good deal of controversy on the pro-treaty side on whether or not to treat the men as
prisoners of war.11 Though the government finally accepted the men as prisoners of war,
it marked the beginning of a long conflict during the war over how captured anti-treaty
forces should be treated.

The republican high command decided to change its military strategy, and the
later months of the war saw the emergence of republican guerrilla tactics. After the
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fighting began to go badly for the IRA men,the commanders of the republican units
began to develop into small flying columns. The tactics used by the IRA against the
provisional government were very similar to the tactics used by the republicans in the
1919-1921 conflict. Just as there had been many different bands of guerrilla operators in
the first war, there was no real unified command in the new conflict.l2 Each conunander
was given leeway in combat operations, and Liam Lynch had little power as conunander
and chief13 This weakness in the command staff has been noted by the historian Joseph
Curran who remarks that success by the IRA was impossible since, “divided authority
made it impossible”.14 The guerrilla situation proved to be a thorn in the side of the
government forces attempting to control and regulate the countryside. The lack of
control in the countryside bore a strong resemblance to the guerrilla conflict in the 19191921 conflict between the RIC and the republicans.

After rapid pro-treaty success as in the first several months of the civil war, the
war developed into a stalemate in the autumn of 1922. From the initial bombardment of
Four Courts to the fall of Cork, it was estimated that both sides lost about two thousand
dead and wounded. The inability of the poorly trained and equipped Free State army to
defeat the irregular forces in the countryside was a source of considerable frustration
amongst the civilian leadership in Dublin. The British government officially criticized
the Irish war effort in August of 1922.15 The ever present threat of British intervention
hung like a cloud over the provisional cabinet. While many thought that the war was
over after the fall of Cork, Liam Lynch refused to give into the threat of almost certain
defeat. In September of 1922 the IRA received generous terms for surrender, but once
again the leadership prolonged the war by refusing to give in.16 Tactically, Lynch saw
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the opportunity to use guerrilla tactics against his former comrades in arms.17 The
stubborn resistance from L3mch would help prolong the war into the spring of 1923.

At the end of August 1922 there was another large blow to the war effort: the
death of Michael Collins. After the fall of Cork in August, Collins had returned his
hometown on a tour. It was on a tour of the countryside that his car was ambushed at a
pass in the mountains called Beal na mBlath. Collins was killed in the IRA ambush on
August 22, ironic that he was the only member on either side to die during the fighting.18
The man who pioneered the assassination methods of the IRB only several years earlier
fell victim to his own methods. After the death of Collins and of Arthur Griffith several
days later, William T. Cosgrave became the new president of the provisional government.
Cosgrave was a civilian, and as Joseph Curran emphasizes that point when he remarks
that Cosgrave’s promotion marked a move toward civilian leadership in the war.19 While
some had seen the rise of Collins as a threat of dictatorship in Ireland, it was the cabinet
under Cosgrave that inflicted far harsher punishments on their former comrades than
Collins ever did. The Cosgrave government was responsible for the executions that took
place in the closing months of the Irish civil war.

Prisoner’s right proved to be a controversial issue in 1922, and the prisoner issue
created controversy throughout the course of the war. In an army report to the Dail in
November of 1922, the army stated that the responsibility for the upkeep of prisoners was
squarely upon the shoulders of the military generals in the field. It was noted that, “The
ultimate responsibility at the present moment for keeping men is with the Officer in
Command of one of our eight Commands”.20 The decentralized nature of taking
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prisoners would lead to controversy later when persons would choose to criticize General
Daly, who was in charge of the Kerry conunand in 1923. The prisoner’s issue was very
closely tied with the issue of guerrilla warfare. As the guerrilla attacks grew noiore brutal,
the treatment of captured prisoners grew to be a larger issue.21 Even De Valera
&

commented that, the people will begin to treat us as bandits’”.22 Many times the
government forces would capture the men who had just attacked them. The republican
tactic of attacking Treatyite forces before surrendering infuriated the untrained
government troops. One example of this problem occurred at Maryborough in July 28,
1922 when BRA gunmen attacked and killed three officers, and then after the attack, they
emerged from their nest to throw up their arms in surrender. The attack at Maryborough
provoked a call for harsher treatment of IRA prisoners, and this particular attack helped
to illustrate the resolve of the cabinet.23 Though Collins was against some of the hard
line stances of his civilian compatriots, other members of the Dublin cabinet made
suggestions which, “amounted to endorsement of shooting prisoners”.24 The question of
what to do with republican prisoners in the field would haunt Treatyite officers
throughout the duration of the civil war.

Over the course of the civil war, there were many allegations of mistreatment of
prisoners who were under the custody of the pro-treaty army. From about 1922 to the
1924 there were about 12,000 prisoners under the control of the pro-treaty govemment.25
During this two year period there are several documented cases of mistreatment and
torture. Some of the allegations were outrageous, and author Tim Pat Coogan notes that,
“In a prison in the West men were castrated during interrogations, to die years afterwards
in asylums without ever recovering their sanity”.26 Often times the harsh treatment was
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a product of the government’s attempts to control prisoner misbehavior. The government
guards were known to crack down on prisoners during escape attempts.27 In response to
international cries about the mistreatment of prisoners, the Red Cross was given access to
the prison facilities to inspect the conditions and interview IRA prisoners of war.
International observers would continue to monitor the prison situation in Ireland for the
duration of the war.

The Dail speeches of 1922 and 1923 give several accounts of the prisoner
situation, and these documents reveal government attitudes toward the imprisoned
republican insurgents in 1922 and 1923. Gavan Duffy petitioned for legislation
protecting the legal rights of IRA criminals being held in government custody. Duffy
explained before the Dail on 14*^ of September:

That a definite status ought to be accorded to all military and political prisoners
taken during the present civil war, with a definite code of rules governing their
respective rights and duties, and with definite means of redress for any wellfounded complaints by prisoners.28
Duffy mentioned this point to the Dail because there was some question about the legal
status of captured republican prisoners. Were these men prisoners of war or were they
civil criminals? More times than not, the Dail would become involved in select cases.
Certain representatives would try to use their political clout to influence the fate of
captured republican prisoners. Many times representatives would petition the cabinet to
confirm the capture of a certain individual, and also, the Dail members would petition for
the release of certain members if they felt that a person had been in jail for too long.
Such was the case of Thomas M’Keown, a man who was executed in January of 1923 for
the possession of a firearm and ammunition. His parents petitioned the government for
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further information about his death. Cathal O’ Seanain asked General Mulcahy about the
offense on March 2, 1923 in a session of the Dail, and he repeated some of the allegations
of the parents that the revolver found on the boy were not found on his person. Mulchay
replied that the gun and the ammunition were found,“in the house occupied by him. The
unauthorized possession of either would, however, under the terms of the Army Council
Proclamation of the 7* December, 1922, render the possessor hable to the death penalty’
.29 It could be deduced from this particular case that the army reserved the right to
search private property in order to find weapons or illegal contraband. Yet another case
revealed that the army reserved the right to arrest a propagandist for the anti-treatyite
forces. In this particular case, Mulcahy defended the arrest of one, Mr. Griffith, for the
release of anti-government propaganda.30 On Febmary 27,1923, Tomas O’Conaill had
asked for the release of Griffith, but Mulcahy stated that the government was going to
pursue a case against the individual. In another government proceeding, Thomas
O’Conaill brought charges that prisoners at Mountjoy prison were being mistreated.31
The discussion of prisoners in the Dail illustrates the power that the army exercised over
the war effort. In these cases the military reserved the right to arrest prisoners after
searches of private property produced incriminating evidence, and like wise, the military
reserved the right to arrest members of the population who spoke out against the army.

During this same time period in the early months of the war, the government
began to crack down on the republican courts. The provisional government instead used
the English common law courts that had been used by the British and the R.LC. during
the 1919-1921 war.32 It would appear that the treatyite forces were using the same
methods that had been so despised under the days of British mle, and these same
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individuals used British methods to attack republican sentiment in the rebellious southern
2ind western provinces. It would appear that the need to establish a formal, legitimate
government superceded the need to appeal to republican ideology. This whole situation
could be seen as a microcosm of the political tensions that were pulling the country apart.
The government moved to prevent the IRA from using the courts for their own ends.33
If the Irish government discontinued the use of the court system when it was no longer
politically advantageous to them, it would almost have to call the legitimacy of such
institutions into question. Joseph Curran notes that the government suspended the
Supreme Court, “declaring that the Republican court system was largely irregular and
illegal and that the government preferred to use the former British courts”.34 As has
been remarked earlier, the government had been living in an element of isolation from the
rest of the country. By shutting down the republican court system, it would appear that
the cabinet was taking on arbitrary power. The shutting down of republican courts in the
opening months of the civil war would appear to be a repudiation of prior government
policy. In stark contrast to the IRA, which was splitting up its command,the provisional
government was centralizing its power. Since the government was acting from the
standpoint of a wartime government, it gives some justification for the arbitrary attitudes
of cabinet members during the civil war. The government was under siege, and the
intensifying war would only cement the determination of the pro-treaty cabinet to bring
the war to a successful conclusion.
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Chapter 5
The Crisis Deepens: Martial Law and Capital Punishment(September 1922May 1923)

The situation in September of 1922 was dire for the new Irish dominion, and the
Irish provisional government grappled with the everyday problems of state under the
immense internal pressure of civil war. While the republican forces had been defeated in
open battle in the summer of 1922, the guerrilla tactics used by Liam Lynch and others
served to confuse the cabinet in Dublin. The leadership on the pro-treaty side was greatly
weakened by the untimely death of Michael Collins in August of 1922. Moreover, the
war presented logistical and financial problems, and the Irish cabinet also had to deal
with the pressing issues of prisoner’s rights. The question of whether or not captured
republican prisoners were to be treated as formal prisoners of war continued to plague
leadership circles in the Free State army. There were many within the Irish cabinet, such
as Kevin O’ Higgins and William Cosgrave, who saw the captured republicans as
political prisoners. Others, such as Thomas Johnson, requested further parliament
inquiries into the armies’ treatment of republican prisoners. The question of prisoners’
rights would drag on throughout the length of the conflict. The fall and winter of 1922
proved to be an important turning point in the war, and these turbulent months saw the
Free State government address the issues of prisoner’s rights, law enforcement, and
military authority in Irish public life.
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As the war raged on in 1922 with no clear end in sight, both sides attempted to
establish stable governments. This period saw the formation of the Dail in September of
1922, and the creation of a De Valera- led anti-Treatyite government. Prior to the
founding of the first Dail, the provisional government’s cabinet had run the parts of
Ireland under the control of the Free State army. However, power was concentrated in
the hands of a few members of the cabinet. The small oligarchy in the cabinet
administered the affairs of state from Dublin. After several months of delay, the Dail was
formally opened on September 9,1922.1 The general condition resulting from the civil
war was perhaps the strongest single factor in bringing about the slow beginnings of the
Second Dail. Cosgrave ended the provisional government set up under the 1921 treaty
after the formation of the first Dail.2 This gave the new government a sense of
permanence that it might have lacked in the earlier months of the conflict. The Dail in
session in 1922 was descended from the 1919 Dail that met during the 1919-1921
conflict. From this point, the Dail would serve as the permanent governing body in
Ireland. However,in the early months of the war, the Irish cabinet still tended to develop
important war policies for the Free State government. This concentration of power would
prove problematic several moths later during of the execution crisis of December 1922.

In response to the formation of a pro-treaty government in Dublin, the IRA met in
October 1922 to form a rival government of its own. At this meeting the IRA created a
five- man executive council, and it was through this particular military council that IRA
commanders attempted to influence republican politics. In the case of the anti-treatyite
government, the civilian officials were ratified by a vote of republican military officers.
The relationship between De Valera and Lynch tends to point to a military dominated
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relationship. After De Valera had been elected head of state, the military command voted
on whether to approve De Valera’s appointment.3 Given the disunited command
structure of the IRA in the first place, it would seem unlikely that they could play an
effective role in working with the new civilian officials. The republican move in October
of 1922 to establish a civilian leadership was useful for propaganda purposes, but it did
little to create a working, legitimate alternative to the government already in place in
Dublin. Not only that, the IRA’s attacks on the nation’s infrastructure raised further
questions about the republicans’ commitment to Ireland’s economic future. Regan
described the terrorist attacks on the railroads as, “criminality” and evidence of the IRA’s
‘descent into anarchism”.4 Given this, one would have to wonder how the IRA could
justify infrastructure damage to a nation that they ultimately hoped to administer. IRA
war plans called for the disruption of economic and social life in the lower twenty-six
counties. IRA leaders hoped that the Great Britain would re-occupy the twenty-six
counties. Even if the IRA managed to draw Great Britain into the war, it was a war that
would bring certain devastation to the rural nation’s already weak economy. It would be
safe to say that the creation of civilian anti-treatyite representatives by the republican
military leadership could be seen as an extension of the republican’s overall military
strategy. The republican military leaders used the republican political leadership for their
own ends. Here, republican political power was derived from the republican military
authorities, not the republican civilian leadership.

While the IRA struggled to unify its political and military leadership, the regime
in Dublin began to develop the legislative framework for the new government, and, at the
same time, the military began to focus on establishing civilian control in certain areas.
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There was a move by the cabinet to use civilian courts to enforce government control in
the country sides. However, the military was often the only force strong enough to
maintain control over the rural western and southern counties. There were many in the
Dail that felt the crisis in the mral districts called for strong response by the Free State
army. Kevin O’Higgins was one of the individuals that favored a strong military
approach. O’Higgins stated:

1 do not use the word war in any narrow sense, but there is a state of armed crime
or national sabotage, call it what you like, there is a state of affairs which takes
things out of the hands of the ordinary constitutional machinery of the country,
and it demands that large and far-reaching powers be delegated to your Army.5
Throughout the course of the war. O’Higgins was consistent in his demands for a strong
military response to IRA insurgents.

The Emergency Powers Act of September of 1922 was one of the most
controversial pieces of legislation in modem Irish history. The power given to the
military under this piece of legislation created a controversy when military officials
began to make expansive use of the bill to execute republican dissidents in late 1922.
The Emergency Powers Act was passed in September of 1922 to curb the rise of sniper
ambushes on government troops during the early months of the war. The Emergency
Powers Act bore a not so strange resemblance to the acts used by the British government
to suppress republican opponents during the 1919-1921 war. The Special Powers Act
allowed the leaders of the military to punish guerrillas, and it clear from early statements
from the government that many in the Free State leadership, including Mulcahy, felt that
the undisciplined regular army would cease to be under the control of their superior
officers and commit atrocities if something was not done to alleviate guerrilla attacks on
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army patrols. The bill allowed for capital punishments for serious crimes as well as
corporal punishment for lesser offenses.6 The act also offered amnesty to all those who
surrendered before October 15, 1922.7 Most of the new Free State army had recently
been recruited in early 1922, and Valiulis notes that new recruits would not have the
same emotional attachments to their enemies as their commanders with the IRA troops in
the field. While some Free State commanders might not attack former comrades, many
men in the enlisted ranks did not possess the same inhibitions. Valiulis remarks that,“the
national army were not veterans of the IRA and thus not inhibited by such bonds and ties
[of friendship]”.8 The lack of discipline in the Free State army was a recipe for disaster.
The Special Powers legislation was aimed at helping the army address morale problems
associated with random guerrilla attacks.
The republican tactical changes in the Civil War following the fall of Cork
created controversy, especially around the concern for prisoner’s rights. After the Cork
landing in August of 1922, the war drifted into low- grade guerrilla warfare that proved to
be disheartening for the morale of the Free State troops.9 The government in Dublin
sought to provide the Free State troops an outlet for their frustrations. The ironic part
about the government policy in 1922 was that the actions of the Free State government
mirrored those of the British leadership in 1920-21. The Special Powers Act was a tool
to keep discipline within the army. The question of how to handle the guerilla question
also produced a split between the military and civilian leadership in the cabinet in Dublin.
While Collins favored a more lenient approach, there were high- ranking civilian officials
who pushed the commander and chief for a more bmtal approach to the guerilla issue. In
a letter written to Michael Collins in July of 1922, William Cosgrave instmcted his
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general to, “shoot persons found sniping, ambushing or in possession of bombs, or
interfering with Railway or Road communications’MO Collins rejected this policy as
unnecessarily violent.il In the end, it was General Mulcahy who asked for the Special
Powers Act, and it was as a result of his personal request that the bill became law in
Septenriber of 1922.12 Mulcahy saw the act as a deterrent to curb further criminal action
by the rebels.13 Not only did General Mulcahy have to deal with murder and arson in the
countryside, the kidnapping of well known political figures by the IRA had also become
an increasing problem as the war wore on. One such case, discussed by the Dail, was the
kidnapping of Senator John Bagwell in January of 1923(Volume 2, 1195-1196).14
Politicians in Dublin sought a means to end such bmtal attacks against what they saw as a
legitimate government.
The Emergency Powers Act represented a link between modem Irish criminal
legislation and the emergency legislation of an earlier British era. The Emergency
Powers Act allowed for the military to punish such crimes as, “attacks on the army.
looting, arson, destruction or seizure or damage to property”.15 The courts set up by the
Special Powers Act contained. a member thereof at least one person nominated by the
minister of Defence and certified by the Law Officer to be a person of legal knowledge
and experience”.16 Unlike the courts used by the British in 1916, the courts used judges
that had some knowledge of the practice of law. However, the courts set up by the act
contained the same arbitrary characteristics found in the British military courts of 192021. While Mulcahy argued that the military courts were a necessary evil since the civil
court system could not function, the Irish military courts bore a resemblance to the
British policy of using martial law to try prisoners in military courts during the Anglo-
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Irish war of 1919-1921.17 The difference here was the fact that the British applied
martial law to certain select Irish counties in 1921, while the military in Ireland in 1922
enforced the Emergency Powers Act in all of the lower twenty-six counties. Since the
military had a unified structure, it made the army a much more effective instrument in
dealing with threats from republican irregulars than the earlier British system. Even the
Emergency Powers Act was aimed at addressing the guerrilla problem,the expansion of
the military into Irish public life proved to be problematic. The Irish army proved to be
as ill-disciplined as the auxiliary forces of the RIC, and the troops engaged in such
activities as arson and looting in war tom areas of the green isle.18 General Mulcahy had
to answer to charges of looting in front of the Dail in November concerning an October
fight in County Cork (16 November 1922, Volume 1, 2122).19 Troops discipline would
continue to be an issue throughout the course of the war. Even though the Emergency
Powers Act provided the legal backing for the army to assume control of out -of- control
rural areas, it was still unclear if the Free State army was up for the job in the fall of
1922.
The government began to crack down on IRA ambushes, and the republican raids
were often met with swift countermeasures by the Free State forces. Valiulis writes that.
“The first military court under the Emergency Powers Act was held on 3 November
1922...On 17 November, four men charged with possession of illegal weapons were
executed”.20 While these men were found with military weapons, they were dressed in
street clothes. The captured men were executed in Dublin by a military squad that was
known to be loyal to the govemment.21 While the men who had been executed under the
military courts in 1916 had been officers of a resisting army, the men executed in
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November were low ranking men in the IRA. While these four men were relative
unknowns, the next execution carried out by the Free State government would be far
more political given the public presence of the republican prisoner who faced the firing

squad.
Erskine Childers, one of the charismatic men of his day, was arrested in
November of 1922 under questionable charges, and his execution created one of the great
controversies of the civil war era. The popular Erskine Childers was shot for the mere
possession of a small sidearm. Childers applied for Habeas Corpus in an effort to put off
the execution. However, the Irish government refused to issue the writ to Childer’s
attorney, since according to the government position Childers was a prisoner of war and
not a civil criminal.22 The official at the proceeding remarked that, “the application for
habeas corpus on the grounds that a state of war existed and the military’s authority was
not subject to judicial control”.23 This mling was important for a number of different
reasons. First, it put the control of the prisoner situation squarely in the lap of the
military. Secondly, it meant that the Irish government reserved the right to execute
prisoners of war. Legally and politically, this presented a black eye for Dublin.24 While
the men in 1916 were executed under the Defense of the Realm Act for the act of
unlawfully rebelling against the crown, Childers was executed despite the courts mling
that the man was a legitimate prisoner of war. The confusion over Childer’s legal
standing was best summed up by Gavan Duffy who remarked that, “The army had no
business charging a man with one thing, then condemning and executing him for
something more serious”. 25 Keeping this in mind, it is fairly evident that the cabinet
held a good deal of power over the prosecution of the war. And while the IRA engaged
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in similar assassinations, the Irish government’s pohcy was directed by the civilian
commanders and not the military. Thus, one could speculate whether the murders were
military in nature, or merely politically oriented, or both. In the case of Childers, the
government acted in response to a perceived political threat. There was no real military
objective in the case of Erskine Childers. The execution of Childers was politically
expedient for the cabinet.

The executions carried out by the civilian Free State government created
controversy in the political arena in Dublin. Not only was the legality of the Emergency
Powers Act addressed during this time period, but also there were those who began to
address the nature of the government’s strategy in connection with Childer’s execution.
There were those in the Irish Free State government who felt that the most effective way
of dealing with the threat to the Dominion government was a well- organized military
attack on the opposition’s leadership. This was not unique to either side during the war,
and it closely mirrored the assassination tactics pioneered by Michael Collins during the
1919-1921 Anglo-Irish war. Cosgrave was one of the leaders who was strongly
committed to a campaign to go after the heads of the IRA leadership. Later, members of
the cabinet admitted that the execution of Childer’s was purely a political move to
eliminate him.26 A high- ranking official stated that Erskine had been shot, “because of
his potential”.27 The historian Younger, an expert on the civil war era notes that,
“Cosgrave defended his Government. It was right that if anyone were to be executed it
should be leaders, not followers”.28 The executions also showed that the government
was testing the waters, and it marked an important turning point in the civilian military
relationship.29 Regan remarked that, “the early executions...significantly advanced the
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position of the civilian authority with regards to the military’s power”.30 The strength
gained from the first test would prove to be important in later years, especially with
respect to the 1924 army mutiny. As time went on,it became readily apparent that the
civilian cabinet, not the military generals, controlled the Free State government.

In 1922 the Dominion government began to make political overtures to charge the
captured IRA men as civil criminals. Dr. MacNeill’s speeches in the Dail in November
of 1922 reflected a sharp turn in the Free State government’s position on the criminal
perspective as far as the IRA was concerned. MacNeill told the Dail that, “It is no civil
war; it is a criminal war”.31 While Erskine Childer’s was charged as a prisoner of war,it
is apparent that many of the men being held by the government were not being treated as
prisoners of war. John Regan notes this move by the Government, and remarks that;

criminalisation of anti-treatyites had been the policy government since the
beginning of the war. The denial of prisoner-of-war strategy and suspension of
habeas corpus in July attempted to deprive the IRA of any claim to political
legitimacy.32
There is evidence to suggest that the hypothesis of Regan is tme. Besides the fact that
Red Cross inspections backed the claim that prisoner of war status had been denied the
captured IRA men,there was an effort by the Free State government to create a
paramilitary criminal investigation squad. These paramilitary squads captured and
interrogated IRA prisoners on a regular basis. The paramilitary squads did not treat the
IRA gunmen as prisoners of war. Though it is apparent that the force was largely
ineffective, the creation of a defense force separate from the army suggests that the
government was prepared to deal with the IRA problem as a criminal matter. The poor
treatment in the prisoner camps and the creation of a paramilitary squad points out the
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hazy legal status enjoyed by republican prisoners under the custody of the Free State
government.

The Citizen Defense Force(CDF)was a paramilitary unit that was created by the
Free State government in 1922 to respond to security concerns arising from the civil war
conflict. The CDF was the creation of a civilian government that was increasingly taking
a hard stance on the actions of the IRA.33 Some,such as J.J. Walsh, one of the early
advocates of the CDF, wanted the formation of a militia to deal with the IRA. Seamus
Hughes founded the CDF, and it was his desire to develop a, “paramilitary defense
organization”.34 Not everyone in the Irish leadership wanted the development of an Irish
paramilitary squad. Before he died, Michael Collins expressed his opposition to the
Hughes plan.35 The creation of such a squad falls well into the line of Irish military
history, including the long history of the RIC working in the countryside. The new of the
organization. Citizens Defense Force(CDF), was created to deal with civil war security
issues and was supervised by Henry Harrison.36 Harrison was one of many British
transplants in the service of the Irish government; Harrison had fought in the First World
War in the British army. The Citizens Defense Force was not the only paramilitary
organization created by the Dominion government. There was also a Protective Corps.,
which engaged in similar activity as the CDF. The Protective Corps, force took in former
British intelligence men with experience in the British army intelligence services, and
these men engaged in counter-intelligence and counter-espionage operations.37 A
statement by Kevin O’ Higgins tended to support the idea that the government was
moving towards a criminal policy for the IRA guerrilla groups. Kevin O’ Higgins
remarked that, “major military operations are almost at an end...it is becoming less and
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less a question of war and more and more a question of armed crime”.38 The move to
deny these men “prisoner- of- war” status helped to legally facilitate the executions in the
later months of the war. It is important to note that the CDF was created to deal with
problems that could arise from the enforcement of the Special Powers Act.39 This would
seem to suggest that many in the government felt that there would be a strong backlash to
the executions. They were correct; the backlash came in December in the form of an
assassination in Dublin.

The greatest controversy surrounding the Emergency Powers Act emerged after
the assassination of a deputy in Dublin in December of 1922 and the subsequent
execution of four IRA officers a day later. In response to the Emergency Powers Act,
Liam Lynch started an active program to seek out and attack government leaders in the
Dail and in the army. Lynch felt that the move would help protect soldiers in the field.
However it would prove to have quite the opposite effect. In a letter sent by Liam Lynch
to the Dominion leadership in November of 1922, Lynch commented that the treatment
of government prisoners at the hands of the IRA forces had been much kinder than had
been seen in the reverse. Lynch wrote on November 27,1922 that,“ Many of your
soldiers have been released by us-three times although captured by arms on each
occasion...the prisoners you have taken have been treated barbarously [referring to the
execution of the four men on November 17]”.40 Later on,in the same letter. Lynch tied
in the executions with the question of governmental legitimacy.41 Lynch issued his
famous letter on November 27, 1922, and in it he addressed the grievances that had led to
his drastic course of action. Lynch felt that the government had acted as an, “illegal
body...and suppressed the legitimate parliament of the Irish Nation”.42 Once again, the
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legitimacy of the court system had been called into question. On November 30,1922,
Lynch gave the orders to his troops in the field to target top- level political and military
leaders in the opposition.43

It was this specific policy that led to the assassinations in Dublin in late 1922.
This instance once again illustrated the gap between the civilian leadership and the
government leadership in the republican war movement; De Valera was in no way
involved in the planning stages of the November plot to go after high- ranking Free State
officials.44 Likewise, Cosgrave put an end to an alleged plot to assassinate De Valera.45
James Hogan, the man in charge of Free State intelligence, also spoke to the alleged De
Valera conspirators and told them not to proceed with the plot.46 In both cases, there
was a clear reluctance on the part of the civilian leadership to target noncombatants.
Cosgrave and others had no problem executing guerrillas in the field, but it is quite clear
that the leadership on both sides had reservations about openly attacking civilian
leadership. This example would tend to draw controversy on whether or not the
government meant to liquidate their opponents. The executions were used as a political
tool to put pressure on the political elite of the opposition. Later on in the war, the threat
of execution was placed on prisoners to extract valuable information. This was the case
with Liam Deasy, a high -ranking IRA officer who was captured in early 1923. The
government used the threat of execution to force the battered Deasy to write a letter to his
comrades asking them to surrender.47

The IRA,facing a severe crisis only several months into the conflict, responded to
the November executions by attacking members of the Dail in December of 1922. One
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member, Sean Hales, died from his wound and a second man was wounded in the attack.
While the attack of December 7, 1922 was shocking at the time, the strategic shock value
gained from the assassination proved to be minimal at best. Only two Dail delegates
were shot during the civil war, and many on the IRA side began to fear for the safety of
their comrades in arms in the custody of the government. While the parliament debate
expressed outrage at the attacks on Sean Hales and O’Maille, there was mixed feelings in
the Dail assembly on how to respond to the attacks. While debate raged in the Dail, the
leadership in the cabinet decided to shoot four captured republican prisoners: Rory O’
Connor, Liam Mellows, Joseph McKelvey and Richard Barrett. There are many today.
such as the historian Michael Younger, who believe that the executions in December of
1922 were illegal. Likewise, there were certainly people in the Irish government who felt
that the executions were illegal.48 Why were the men executed, and what was the
political gain from such high profile executions? The death of the four men must be
examined from not a legal standpoint, but also from a political and philosophical one as
well. The discussion in parliament revealed quite a bit about the political ideas in 1920’s
Ireland.

There were some in the parliament who saw the attack on Hales and O’Maille as a
barbarous attack, and many of these men felt that the execution of the four men was
appropriate given the context of the crime. One such man was Kevin O’ Higgins. Kevin
stood by the government’s actions in the debate on December 8, 1922. O’ Higgins had a
great deal politically and economically to lose in the war. His father had been
assassinated by ERA guerrillas, and his family had money in the railroad system that was
being systematically destroyed by the republican resistance. In the debate over the first
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executions in November, O’Higgins argued that the executions were necessary for the
survival of the society. In his view, the executions were not a vendetta killing as some of
the anti-government propaganda of the time would suggest. O’ Higgins told the Dail,
That particular punishment was not vindictive...It was taken because it was necessary to
take action of that kind if this Nation is to live...The Nation’s life is worth the lives of
many individuals”.49 The appeal to personal sacrifice was particular powerful if one
considers that O’Higgins would eventually lose his own life to gunmen in 1927. To
Kevin O’Higgins the executions during the war were a necessary sacrifice to keep the
country alive during war- time. He thought that the sacrifices were a part of war, and that
in times of war the good of the society outweighed the rights of the individual.
O’Higgins also expressed his opinion in the Dail that the right to execute the men was
legal because the legitimacy attached with the Free State government in Dublin as a result
of the treaty ratification vote in the summer of 1922. O’Higgins remarked that the IRA
insurgents were, “refusing to recognize the sovereignty of the majority will of this
Nation”.50 There were others in the Dail who voiced similar arguments to Kevin O’
Higgins. One such man was General Richard Mulcahy. Mulcahy felt that the situation
was desperate, and that only extreme action would help end the attacks. Mulcahy told the
Dail in November that, “unless we take very stem measures, we will not throw back the
tide of lawlessness”.51

Not everyone in the Dail was satisfied with the execution policy, and there were
several leaders who saw the attacks on the IRA as damaging to the civil liberties of all
Irishmen. However, often times the criticism was directed at the government handling of
the affair. One such opponent of the execution policy was labor leader, Thomas Johnson.
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While Johnson supported the philosophical ideas behind the executions on November 17,
1922, he was opposed to the procedural manner in which it was carried out. Thus, his
opposition was not to the law or the concept behind the law, but instead his opposition
challenged the Free State’s use of government propaganda. Johnson felt that the
announcement had been arbitrary, and that if the government were going to execute
individuals it would have to be more open in disclosing information to the pubhc.
Johnson felt that the burden of explaining the legitimacy of the action had to be placed on
the shoulders of the government. Johnson told the Dail, “It is necessary that fiill
information should be given when any action of this kind is taken...I say that if there will
be any more announcements of executions let them be explanatory”.52 Johnson would
later challenge the legality of the executions. In a speech on the 30 November 1922,
Johnson told the Dail that, “I am going to deal with the crime for which they have been
executed, the method of the sentences”.53

Johnson questioned the extreme amount of power that had been given to the
niilitary during the war, and he wanted to know more about what actually went on in the
niilitary tribunal hearings. Johnson told the Dail that:

They [the suspects] are arrested by the military authority, they are taken prisoners
by the military authority, they remain in possession of the military authority, they
are tried by the military authority, and they are executed by the military authority,
and the announcement of their executions is made by the by the military authority
in a form and manner designed by the military authority, and no public person
outside that military authority knows anything about it.54
To Thomas Johnson, too much power had been given to the military, and the army was
conducting the operation without any real level of accountability to the civilian
leadership. Johnson’s point brought up two particular problems. One, every part of the
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government, was not really accountable to anyone else given the chaos within the
country. Secondly, since many within the government saw the military threat from the
IRA as a criminal matter, it proved problematic at best to have the military handling
criminals. Thomas Johnson was quite public in his denouncements of the mihtary, and
he made it a point to hold the military accountable for their conduct over the duration of
the civil war.

While the debate raged throughout November,it exploded in December with the
assassinations and executions on December 7 and 8, and once again during the martial
law debates in January of 1923. Thomas Johnson expressed outrage at the killings on
December 8 for a number of different reasons, and Johnson particularly focused on the
legal issues and the question of government legitimacy. While Johnson hinted at the
arbitrary nature of the executions on November 17, he was clear and forthcoming with
his opinion in December about the execution of the four men in revenge for Hales death.
Thomas Johnson stated emphatically that, “There is no pretence of legality. There is not
even the trial guaranteed under the rules authorized...these men were executed as a
reprisal”.55 Johnson was referring to the fact that the men had been in custody since the
summer, and the men had not been captured since the October 10 amnesty deadline. The
Labor leader felt that it would set a bad precedent to create laws and then turn around and
ignore them. Not only that, Thomas Johnson felt that the government had discredited
itself in a period of time when law and order needed to be established the most.

Johnson saw the executions as an obstacle to the government’s claims of
legitimacy. Johnson remarked that, “It was hoped that there would be some rehabilitation
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of the idea of law; and almost the first act is utterly to destroy in the public mind the
association of the Government with the idea of law”.56 Gavan Duffy, also a supporter of
prisoner’s rights saw the attacks as a strong assault on the prisoners of war held in
government captivity. Duffy told the Dail right after Johnson had finished speaking,
“How long is this Corsican vendetta to continue? These men who were executed this
morning were your prisoners of war— prisoners for several months”.57 Duffy also went
on that day to condemn the acts as illegal, and he told the Dail that there was no
constitutional basis for the executions.58 Some members of the Dail felt that the
executions were nothing more than state sponsored murder. Cathal O’ Shannon
compared the actions of the provisional government with the policy of official reprisals
carried out by the Black and Tans in 1920-21.59 To many in the legislative body, the
executions were a source of discomfort. There were many, such as Cathal O’Shannon,

I
who feared that too much power had been handed over to the military.60 These fears
would prove to be pertinent in the 1924 Army mutiny.

There was a group of politicians in the leadership that saw the December
executions as necessary for the preservation of the Irish state. Once again these were the
same individuals that had previously sought to justify the government’s actions during
the November 17 debate. Kevin O’ Higgins, James Hogan, and Richard Mulcahy were
among the cabinet members who strongly supported the government’s approach to the
executions. General Mulcahy felt that the executions were part of the military’s job in
protecting the government infrastmcture in Dublin. Mulcahy stated that, “The Army
Council is responsible for the safety of the people of this country. It is responsible to
protect, and to enable to be maintained the fabric of Govemment-the fabric of social
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order in this country’\61 Mulcahy also went on to establish that the executions were
carried out as a preventive measure against any future attacks. Mulcahy stated that,“The
action that was taken this morning was taken as a deterrent action-taken to secure that
this country shall not be destroyed”.62

Kevin O’Higgins argued that the nature of war caused governments to take drastic
action for self- preservation. O’ Higgins remarked that:

The safety and preservation of the people is the highest law. It is at any rate the
only law, for laws are not made or written down in a book to guide men when a
state of war exists, for war is anarchy, and there are no rules and no laws to gmde
men.63
To Kevin O’Higgins, the philosophical bantering of the other deputies did little to take
away the harsh realties of war that were facing the Irish state at that time. The outspoken
doctor’s son told the Dail that, “When a man has his hand on your throat and his knee on
your chest you do not lie there and tell yourself that force settles nothing”.64 To
O’Higgins and others in the cabinet it was apparent that the IRA put themselves in the
situation that led to the execution of the four men in December. James Hogan stated that
the nature of the crimes committed by the IRA were in fact war crimes, and that the harsh
nature of the war dictated a harsh response.65

James Hogan thought that the legitimacy of the government gave it the authority
to act for the preservation of the greater good. Hogan remarked that,“ We have asked
the Army to restore order and re-establish civilized conditions, and we had the majority
of the Dail and the majority of the Irish people behind us when we asked them to do that
[carry out the Special Powers Act]”.66 To many in the executive cabinet, it was a fight
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for survival, and it turned out that in the end the executions were very effective
deterrents.

The question that arose in the debates concerned whether or not to use mihtary
personel to enforce the civil law in Ireland during times of civil unrest and lawlessness.
This same debate had perplexed the British leadership throughout most of the nineteenth
century. Professor Magennis told the Dail that, “the military are employed only where
such breach of the peace is foreseen as to make it necessary for the preservation of
order”.70 As will be seen later, the Enforcement of the Law bill marked an end to
military control in law enforcement not an expansion of its jurisdiction. Later on after the
war, there was a sharp cutback in the military, which greatly reduced the threat of
military control. While some such as Thomas Johnson were worried about the threat
from a strong military, civilian control would be enforced during the war.

Following the debate over the December executions, another fierce debate broke
out over the Enforcement of the Law Act when the bill was brought before the Dail for
debate in January 1923. The bill called for the use of military troops to use extreme
measures to restore order in the villages. It was the presence of military troops that
instigated the debate in the Dail. While some,such as James Hogan,felt that the bill was
a necessary step in establishing the judicial system in the countryside, others, such as
Thomas Johnson felt that the bill was a new type of martial law that was being enforced
on the rural inhabitants of Ireland. Given the state of lawlessness in the countryside, it
was apparent to many that the government would have to use stronger institutional
methods to restore order. O’Higgins even used the word “terrorism” to describe the state

100

k

L

of affairs in the rural areas. He told the Dail that, “that provision is in that Bill to meet
the condition of personal terrorism which I will not say prevails, but which does exist to a
certain extent in the country”.67 During this period of the civil war in late 1922 and early
1923, there was a descent to almost a level of organized gangster fighting. No longer
were there pitched battles between two opposing forces, but instead open conflict was
replaced by an element of fear of random violence that pervaded all aspects of pubhc life
in Ireland. The practical need for law in the war areas was emphasized by Hogan who
noted that, “This is merely proposed as a mere emergency measure, and all we propose to
do is to give the Minister discretion to appoint Under-Sheriff if the necessity arises”.68
The bill allowed for extra emergency powers to be granted to law enforcement officials in
the counties. Given the controversial nature of Irish law enforcement in general, there
were many in the Dail distrustful of a government move to strengthen law enforcement
officials. The nature of the bill was temporary, and that was reflected when members of
the parliament as they sought to give more power to the local law enforcement agents.
Thomas Johnson on the other hand saw the Act as an attempt to enforce martial law on
the Irish population. His concern for centralized military control was reflected in his
speeches over the executions in December. Johnson expressed his disgust with the
decentralization of power when he told the Dail that, “to make the enforcement of the
law, the issuing ofjudgements, the starting of processes of law, a function of the military
power. That is what we are coming to”.69 Many of his fellow members disagreed, and a
majority of the representatives felt that the military was only to be used in emergency
situations. To them, the Enforcement of the Law Act was just a temporary measure until
peace could be settled.
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While the Dail debated, the western district of Kerry saw some of the worst
fighting of the war in the spring of 1923. Here was the last bastion ofIRA resistance, and
much of the worst violence occurred in this stronghold. In county Kerry, the controversy
over prisoner's rights revolved around the execution of republican prisoners by the Free
State army. In the last several months of 1922, 19 prisoners were killed by the
government.71 It was in Kerry that the new military courts established under the Special
Powers Act were used to their fullest extent. Valiulis noted that on,“ 20 December 1922,
a military court in Kerry found three Irregulars guilty of possession of arms and
ammunition and sentenced them to death”.72 The three men were then held as hostages,
and the government threatened to kill the men if there were any more attacks on
government troops or private property.73 The true problem in Kerry lay with the fact
that not all of the executions in the region were carried out under the auspices of the
Special Powers Act. The real controversy arose in Kerry over the use of captured
prisoners to clear landmine fields. This issue came to head after five government troops
died in March of 1923 in a landmine explosion outside of the village of Knocknagoshel.
The next day, the government troops tied a group of prisoners together and had them
clear the landmines outside the town of Ballyseedy.74 According to a survivor, though
later disputed by the government, the men:

were tied together with ropes, the boot laces of each tied to those of the prisoner
on either side of him, so as to make all chance of escape impossible, and then
[they] were dragged over the mines by Free State officers and mines exploded.75
Eight prisoners were killed in the incident, and later on that day there were disturbances
in the town in a controversy that empted over the remains.76 There were executions in a
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similar matter at Countess Bridge and at Cahirciveen that resulted in the death of nine
pnsoners.

In the ensuing controversy a military panel reviewed the situation and cleared the
military of all wrong- doing. The government stood by its judgment, and Richard
Mulccihy defended the executions in the Dail.77 Not all of the government leaders
agreed with Mulcahy, and Thomas Johnson called into question the accuracy of the
military ruling.78 The controversy in Dublin marked an important time in the war when
the civilian government began to question the progress of the war and the accuracy of the
information that was being reported to them by the military leadership. The violence in
the region of Kerry also placed a strain on Mulcahy, and he became increasingly more
defensive of the army as the war progressed.79 Violence in Kerry continued unabated
until the end of the civil war, and it was in this county that some of the harshest fighting
of the war took place. The units in Kerry, led by general P. Daly, took some of the
highest losses of the war, and the land mine situation only fueled the fiare among the
undisciplined ranks in that part of the Irish countryside.

While the army sought to pacify the country with violence, the government began
to pass legislation that would support a judicial framework in the war tom areas of
Ireland, and in January of 1923, Kevin O’ Higgins introduced a District Justice Bill to the
Dail for debate. The bill was set up to formalize the system of courts already operating in
the countryside. O’Higgins noted that in the past the courts had been faced with
jurisdictional problems, and the new bill would give the new courts some teeth to work
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with. O’Higgins stated that the purpose of the bill was to further legitimize,“the position
of existing District Judges”.80

The Enforcement of the Law Act(1923) and the District Justice Bill(1923)
marked important milestones in Irish history as the Free State government sought to set
up legitimate civil institutions in the Irish countryside. While the Enforcement of Law
bill was a temporary measure it sought to handle the criminal crisis in the countryside by
appointing sheriffs to handle the situation instead of the military. While the law did
allow for the presence of the military in some instances, the main responsibility of law
enforcement was given to a civil official. While the Enforcement of the Law bill was
mentioned earlier it is important to remember that the bill should be considered in a fuller
context of the other judicial bills going through the Dail at the time. These laws may
seem like legislative footnotes, but what was important was the fact that the government
was developing a judicial system while fighting a war at the same time. While not all of
the judicial reforms were permanent, they were important in the history of Irish legal
development. It marked an attempt on the part of the government to legitimize itself
through the development of a court system that was separated from mihtary rule. This
marks a departure from the Republican courts of the 1919-1921 war, and this was one of
the reasons that the government leadership chose to throw out the old courts. While the
old republican court system had seen law enforcement as a position to be handled by the
Republican military, the Enforcement of the Law Act sought to develop a system of law
enforcement that was separated from the control of the military. The legislative work
during this time period was influential in the development of an Irish criminal justice
system that was free of the paramilitary stigma that it received during the British war
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years. However, despite the absence of an R.I.C., there was a huge British influence on
the development of an Irish law enforcement system. The legislative work of 1923
would prove to be critical in the establishment of the Irish democratic tradition.

In the debates concerning the new judicial system, there were many
representatives that were afraid that the military was taking over too much responsibility
in the enforcement of the laws. In one such debate in March of 1923, a representative
from the Dail inquired of Mulcahy about the legal jurisdiction of the military courts that
were being used by the military to enforce the Emergency Powers Act. The
representative was concerned about an issue that had been prevalent during the Black and
Tan era. This issue was the removal of suspects to martial law areas in order to acquire a
swifter prosecution on behalf of the government. In this case, the government argued that
article 70 of the new Irish Constitution protected Irish subjects from the abuses of the
1919-1921 eras. Article 70 reserved the right of the military alone to try soldiers in a
Court Martial.81 The representative in question wondered if the same rights given
soldiers would be extended to the civilian population in Ireland. Mulcahy denied the
allegation that the military was removing suspects from government controlled areas.
Mulcahy stated that:

No military tribunals are exercising jurisdiction over the civil population in any
area in which all the Civil Courts are open or capable of being held, and in respect
of charges which may suitably be tried by those Courts. No person has been
removed from one area to another in order to give jurisdiction to a military
tribunal, nor is it intended to do so.82
It was pretty clear from Mulcahy’s statement that the government had a fairly
serious commitment to the establishment of a civilian court system. Mulchay did not see
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the need to interfere with the civilian government. This marked one more step in the
development of a civilian tradition in Irish political life.

The government’s struggle to establish its legitimacy was aided by the Roman
Catholic Church which had stood as a source of legitimacy and social stability for a vast
majority of the inhabitants of Ireland. It was in this time period of civil strife that the
church attempted to make its mark as a social anchor. The church had enormous political
influence, and as a result of this political reality, both the provisional government and
later Irish governments made concessions to the church. Government leaders, such as
Kevin O’ Higgins, kept close personal relationships with Catholic bishops. The Roman
Catholic Church had not always been popular with the Irish revolutionary movements,
and this can clearly be seen in the Fenian uprisings in the 1860’s and the divorce
controversy surrounding Charles Stewart Parnell. However,in a plea for peace, the
church lent a hand to the provisional government by condemning the actions of the IRA
in the early stages of the Irish civil war.

In October 1922, the Catholic Church leadership issued an official denouncement
of the IRA, 2ind the participants in the new guerrilla warfare were excommunicated from
the church. The pastoral letter of October 10 put a great deal of moral weight to the
conflict, and in a war of competing philosophies, the legitimacy of the government was
upheld by an important social institution. In questions of legitimacy, the opinions of the
Bishops made all the difference in the world. While there was less of a partnership
between the government and the church than might be thought, the efforts of the IRA
were certainly discredited by these public statements.83 While the IRA attempted to
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portray themselves as patriots, the bishops described them as bandits. One such church
official was Cardinal Logue who wrote with disgust during the war that the rebels:

Wrecked Ireland from end to end, burning and destroying national property of
enormous value...seeking this insensate blockade to starve people, or else bury
them in social stagnation...These people carried on what they called a ‘war’ but
which was morally only a system of murder of the National forces.84
Some historians have gone as far to place the legitimacy question at the heart of the
bishop’s move in 1922 to support the provisional government. J.H. Whyte was one of
those historians, and he states that the pastoral was,“an inevitable result of the bishop’s
views on where legitimate authority lay in Ireland”.85 While Whyte viewed the
Church’s move as one to preserve stability, John Regan conunents on the irony that the
Catholic Church supported a government that did not respect human rights. Regan’s
criticism of the church’s move to excommunicate the prisoners is pointed: he remarks
that, “they [the Catholic Church] had mortgaged themselves to a Government which fell
short of their own professed Christian principle”.86 Though Regan was referring to the
government’s enforcement of the Special Powers Act, even Regan concedes that the
executions did little to damage the long-term relationship between the national
government and the church hierarchy in Ireland. While this might be true, some church
leaders would speak out on this policy during the period of government executions.

The political influence of the church remained strong throughout the 1920’s, and
the Fianna Fail party under de Valera would later attempt to keep good relations with the
institution.87 Thus the church affected the legitimacy argument during the civil war, and
Roman Catholic officials would prove influential in the political debates of the next few
decades as Ireland became an independent republic. In what might be a final testimony
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to the church’s power in Irish politics, the Fianna Fail party was careful to formalize that
power during the 1930’s when it, “enacted a constitution acknowledging the ‘special
position’ of the Catholic Church”.88 Despite this, there was less importance placed on
the church in the constitution than might be believed. There were few references to the
Church in the Irish constitution that were later adopted after the war.89 This issue raises
many important questions about the power and the influence of the Catholic Church. It is
quite apparent that a great many Irish subjects were influenced by the Church’s stance
during the civil war. While the church may have meant well with the pastoral letter of
October 1922, the Church gave the government license to carry out the execution policies
with little opposition from Church bishops. Many political leaders in Ireland felt that the
bishops should have taken a harder line on Treatyite government policy in the war.

Another important issue in the civil war was the relationship between the British
government and the new provisional government in Dublin. Beyond the question of
political relations lies the deeper question of the influence of the English on the people of
Ireland as well as the legitimacy of their system of government in the eyes of a vast
majority of the Irish people. While many Irish had supported the movement against the
British in 1919-1921, the majority of the Irish people were supportive of the government
using British institutions during the course of the fighting. This apparent contradiction
would lead one to wonder how much the Irish had been influenced by British culture.
The influences of the British government in fact extended to four important fields of the
war: administration of civil service, the judicial system, the propagEinda war, and the
conduct of the war from a military standpoint.
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From a civil service perspective the Irish government accepted the vast majority
of the old British civil servants working in Ireland imder the new government in 1922.90
This acceptance of the new civil service has its roots in the reforms of 1920 made under
the leadership of Fisher and Anderson. These reforms helped make the transfer of power
a successful venture.91. The new Irish government even used crown officials from the
British government for a short period of time, such as Revenue director Gregg, who was
used by Michael Collins to develop Irish finances in the early days of the provisional
government.92. The civil war also played an important role in the development of the
new Irish civil service in 1922. In January of 1922, the British had left Dublin Castle to
the provisional govemment.93. During the same week, the Irish government stated their
intention to seize all remaining British government facilities in the country.94. This
marked an important step in the government’s move to establish itself. The switch came
in April of 1922 when over 20,000 British civil servants became Irish civil servants. It
was explained by the head civil servant in Ireland, Jimmy McElligot as, “the one
beneficial effect of the civil war was the opportunity it gave senior civil servants to install
the administrative machinery...without the meddlesome interference of politicians”.95
The necessities of war gave the civil service a chance to develop in a politics- free
environment.

The legacy of the British government was to have a long- term influence on Irish
political thought. It is important to remember that a vast majority of the Irish population
accepted the old British civil servants.96 There was no widespread protest against the
use of British officials from the old regime, and this important factor tends to raise many
questions about the legitimacy of the British system. The influence of the British could
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be seen in the creation of the new government. Just as the old British government system
placed an emphasis on the powers of the exchequer, likewise the Irish government in
1922 gave incredible bureaucratic powers to the Irish department of finance.97 First
Collins, and then later Cosgrave, would hold the power of the purse. It would be safe to
argue that the personality of Collins went a long way in strengthening the power of the
Irish finance department. Many times the treasury department acted without the authority
of the government in assuming powers on their own initiative.98 The authority assumed
by the Treasury went far beyond the average excesses found in revolutionary
governments. Ronan Fanning thought the finance governmental development was
important, and he noted that:

The fact that Collins and Cosgrave both chose to hold the Finance portfolio in
addition to the premier place among the ministers greatly strengthened their
authority and was arguably the single most significant factor in the smooth
absorption of the British Legacy.99
In the case of the finance department, a revolutionary, such as Michael ColUins, used the
occupational government’s own system to affirm the authority of the new revolutionary
government. It would almost suggest that perhaps legitimacy lay less so with the system
of government, than with the person running the government. While Michael Collins
personality played an important role in the establishment of the new Irish government, it
as apparent that he used many of the same administrative methods as the British.

Another influence of the British government came in the political crisis during the
Civil War. The influence of the British government proved instmmental in supplying
weapons for the Four Courts action in June, and many on the anti-Treaty side used antiBritish propaganda to support their claims of legitimacy. De Valera was particularly
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virulent in his use of propaganda, and on several occasions the Irish political leader
denounced the British as the cause of the war. In one press release on 28 June 1922 De
Valera remarked that, “England’s threat of war—that, and that alone—is responsible for
the present situation [the civil war]”.100 The same tactic was used by the military wing
of the IRA, and many times Liam Lynch compared the struggle against the government
in Dublin to the earlier struggle against the RIC and the British army.lOl For many in
the IRA, the conflict against the government was viewed as a continuation of the 19191921 conflict. This feeling was more than likely reinforced with the government’s use of
the hard-line tactics against the rebels, such as executions and martial law. Despite the
appeal of nationalism, De Valera did admit that the IRA rebels were conducting a
campaign against the expressed wishes of the majority of people. By De Valera’s own
admission he was going against, “the will of the Irish people”, but he felt that the new
government was no different from direct British occupation.102 In the mind of De
Valera, the new government was illegitimate, and he was determined to fight against the
government despite the fact that it carried the support of a majority of the people in the
country. In the end, Eamon De Valera proved to be a classic politician. While Eamon
opposed the popular vote in 1922, he championed the cause of the Irish people when he
was elected president a decade later. Eamon De Valera supported democratic principles
when they were politically expedient for him.

The influence of the British military could be seen in the civil war, and there was
close coordination between the British government and the Irish government on the
prosecution of the war. Early on in the war, the British were critical not only of the
generally slow pace of the war, but also of the leadership of Collins.103 The government
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in London felt that Collins lacked the willpower to use, “drastic measures against former
conu*ades”.104 While prisoner of war treatment became an issue later on in the war,the
worst of the government brutality took place after Collin’s death August of 1922. The
displeasure with the war effort tends to contradict the propaganda of the IRA that saw a
tight relationship between Dublin and London. Collins did not follow British policy, but
being the eternal pragmatist that he was, he did accept aid from them. Collins did not
want the war that David Lloyd George had threatened in December of 1921. The British
still had troops and supplies on the island, and in accordance with the treaty, the British
navy kept ships at port at several strategic naval bases on the eastern coast. The British
thus had a military presence on the island, and there were several instances where the
British provided weapons to the Irish. The two cannons used to attack the Four Courts
building were from the British govemment.105 The British government also supplied a
massive amount of supplies to the Irish government in the opening of the war. For
example, John Regan notes that,“ the British Government had supplied to the treatyite
army: 27,000 rifles, 246 Lewis guns, 5 Vickers guns, 8496 grenades, and 9 eighteenponder guns’M06. The huge expansion of the Free State army in the closing months of
1922 would not have been a reality without massive support from the British government.
At the beginning of the conflict, Churchill told the British commander Macready,“to
give the Irish government whatever support it requested, including troops”.107 The IRA
would later make plans to launch attacks against the British with the hope of pulling the
British into the war. The British and Free State governments would exchange prisoners
in 1923 after captured IRA men were found plotting attacks against British interests in a
move meant to provoke war. The detention and transfer of prisoners to Ireland was later
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ruled illegal by a British court.108 The involvement of the British not only helped the
Irish Free State government win the war, but it helped shape the political future of the
country in the 1920’s and the 1930’s. British involvement would not only help facilitate
Fianna Fail political strategy, but also, the British involvement calls into question what
the Irish government thought was acceptable. The Irish were more than willing to fight
the British in 1919-1921, but then the next year the popularly supported government used
the same British government as a tool to suppress internal unrest in their own ranks.

At the end of spring in 1923, the short but brutal Irish civil war came to an
anticlimactic close. Liam Lynch was killed by government forces in April of 1922, and
after his death, the ERA resistance came to an end.109 General Aiken, the same IRA
general who had escaped capture by Mulcahy a year earlier, surrendered the last of the
rebel forces on April 30, 1922. The last of the government executions were earned out in
May of 1922. The surrender was agreed upon by De Valera on a number of conditions,
and two are of particular interest. The first addressed the legitimacy of the government.
De Valera requested that any new government that would be formed after the civil war be
based on democratic principles, the chief of which was,“that all legitimate governmental
authority...is derived exclusively from the people of Ireland”.110 De Valera also
addressed the military in his pre-truce statement in April of 1923. The government in
Ireland was very young, and there were many that feared a government takeover by the
army. Given the unstable political climate in Europe following the social upheaval of the
First World War, this was not an unfounded fear on the part of Dealer. De Valera
asserted, “that the military forces of the nation are servants of the nation and, subject to
the foregoing, amendable to the national assembly when freely elected by the
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people’Mll These requests on the part of De Valera reflect the general political
atmosphere at the end of the war. Both sides had wrestled with these questions during
the war, and it was fitting that these issues be addressed in the peace negotiations in 1923.
The issues raised by the peace negotiations would prove to be much harder to solve, and
it took several decades before the question of governmental legitimacy and civilian
control over the military were resolved in Irish political life.

The loss in life, property, and money during the Civil War was far greater than
that suffered in the war for independence against the British. The government openly
admitted to 540 dead, and the losses for both sides has been estimated near five thousand
dead and wounded.112 The war had cost the nation an estimated 47 million pounds
sterling to cover damage and the expense of raising and using a 50,000 man army.113
Despite the end of fighting, the civil war left quite a few problems for the new
government to deal with. The army would prove to be problematic for the civilian
leadership in Dublin, and the 1924 mutiny helped to strain relations between the army
and the civilian leadership. The countryside was in chaos, and in many of the rural
counties there were a rash of robberies, reports of arson, and a general sense of
lawlessness. The economy was in shambles, and the Irish would have to deal with
severed decades of unemployment and economic stagnation. Ireland would also see the
assassinations of public officials, first Noel Lemass and later Kevin O’ Higgins in 1927.

However, there were positive developments that evolved during the war years.
While Ireland had dealt with the R.I.C. from 1836-1921, and then later the CDF,the new
police force that was created in the 1920’s was very professional. Also, the new police
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force was unarmed, and this ended the long standing tradition of paramilitary police
organizations in the lower twenty-six counties (the same cannot be said for Ulster), and
the police force established a posidve reputation for itself. Tim Pat Coogan notes that,
“Initiated under circumstances of extreme difficulty, it was to become one of the finest
police forces in Europe”.!14 From the problems of law enforcement during British rule
emerged a well-organized and respected police force. Just as middle class residents had
requested a police force in the early eighteenth century Dublin, once again the middle
class sought to protect property rights after the war. Through it all, the political stmggle
saw the emergence of the De Valera and his Fianna Fail party, and the anti-treatyites lost
the war but won the ballot box. De Valera took over in the 1930’s, and Ireland emerged
as a republic. The years right after the war have a good deal to do with the government’s
attempts to establish itself as a legitimate governing body, and it offers an insight into
political legitimacy and the development of Irish political structures in the 1920’s. The
years after the war would see the emergence of a civilian dominated government, and
despite the emotional trauma of the war, the violent aspects of the civil war largely ended
in 1923.

Throughout the course of the Irish civil war, there was inconsistency in the Free
State’s approach to the legal status of captured republican prisoners. The Free State
government’s inconsistency had it roots in the nineteenth century. From the Act of the
Union to the Anglo-Irish Treaty of 1921, the British stmggled to adapt English Common
Law and English civil rights with the political reality of Ireland. Throughout the course
of the civil war, there were several instances that highlighted the legal confusion that
existed in the southern twenty-six counties. The Erskine Childers case, the Kerry deaths.
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and the executions on December are all examples of Treatyite legal inconsistencies. The
executions during war would cause problems for the Treatyite government for years after
the 1923 ceasefire. Despite the temporary nature of the emergency legislation, the
executions would have a lasting legacy on the Irish political conscience. There were
some positive benefits from the turbulent civil war years. The development of the
modem Irish police force would mark a break from the old-British colonial style police
force that had mled in Ireland for nearly a century. In the end, the civil war was a period
of transition. Not only was the war a time of transition, the executions helped illustrate
the legal legacy of the British Empire. The executions showed a government that was
grasping to reconcile the desire to restore order with the need to establish political
legitimacy with the masses. In the end, the Treatyite government established a stable
government, however, in the end the political legacy of the executions would cost the
Treatyite party in the late 1920’s. The civil war marked the strange phenomena of a
government that fought a war while developing its own infrastructure at the same time.
Given the need to establish a political legacy, the Treatyite government found legitimacy
in British institutions of an earlier era.
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Chapter 6
The Army Mutiny of 1924: The Transition to Democracy in Modem Ireland
The army mutiny of 1924 marked an important turning point in Irish
governmental development, and the mutiny sheds light on some of the same
governmental issues that were raised about the Irish state by the military executions of
1922-1923. While the official fighting ended in 1923, there were major problems to be
addressed by the government in Dublin. The government still had to establish a police
force, end violence in the countryside, and begin the process of downsizing the mihtary.
The reduction in the size of the army precipitated a new clash between the officer corps
and the government. The military and the civilian leadership had previously come into
conflict with one another during the execution crisis in 1922. Members of the cabinet,
such O’Higgins, Cosgrave, and Hogan, had desired harsh measures against IRA men, and
many in the military had been reluctant to take the strong handed methods of the
politicians and apply them to their former compatriots operating in guerrilla units. The
executions carried out under the Special Powers bill had tested the will of the army.
Now,once the war had been won in the field, a new threat emerged that would once
again undermine the relationship between the army and the civil government.
Dissatisfaction about the government combined with the downsizing of the army in 19231924 helped create a climate necessary for the outbreak of violence. Then,in March
1924, a small group of officers mutinied and took on the title of the Irish Republican
Army Organization (IRAQ). Though this rebellion was short lived, the course of the
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conflict tends to illustrate the shaky ground on which the new government operated, and
the brief uprising marked the last serious armed threat against stable government in
Ireland. The rebellion was a brief challenge to the democratic inffastmcture in Ireland,
and the rebellion marked the final ascendancy of the civilian government’s dominance
over the institution of the army.
The background for the mutiny of 1924 traces back to the formation of the Free
State army during the civil war. The army had been greatly expanded during the fightmg,
and the military had to take on a new group of officers who had fought in other armies in
order to fill the ranks. The inclusion of former British military officers into the army
began to raise problems with the former guerrillas who comprised a majority of the
officer corp. It is now apparent that the number of ex-British servicemen in the army was
quite low, but there was enough of a presence of former crown troops to cause serious
problems in the Irish ranks. John Regan states that less than ten percent of the officers in
the Irish army were of British origin, and most of these men were not in combat roles.l
The army was no different from any other branch of the government. After the British
left the island in early 1922, many experts in the civil service stayed behind to train the
Irish government officials and to hold specialized positions that could not be immediately
filled by locals. However, despite this particular issue, the presence offormer enemies

in

the ranks caused many officers to question the political goals of the government. When
the army began to downsize men that had served under Collins during the war for
independence, problems began to arise. John Regan has even gone so far to suggest that
the rebellion was an economically motivated event. Regan argues that:
The army was attempting to release its men into a hostile economic climate with
little prospect of employment, and, as in other branches of the administration,
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there was the aggravated question of patronage and position to be dealt with in
relation to those who had served the revolution and upheld the treaty.2

The crisis erupted when several officers, members of the organization IRAQ (Irish
Republican Army Organization), rebelled and seized arms from the government.
While in all likelihood a lack financial compensation had a big role in
precipitating the mutiny, the mutiny also served to illustrate a problem that had existed
during the civil war. Executions had not been carried out uniformly during the war, and
it was often up to the local military commander to decide which prisoners would be
executed. General Daly was known to execute many IRA men, and it was under his
command that some of the worst atrocities of the war occurred. However, when the war
ended, there was still chaos in the countryside..3 While the war had come to a
conclusion, it was apparent that the government had little control over what was
happening in the rural areas. Restoring order in the countryside was the first step in a
Free State government attempt to reign in republican agitators in the southern and
western counties. One contemporary of the period, after reflecting on the military
situation in the countryside, notes that, “when they [the military conunanders] came

to

Dublin to attend meetings they brought with them in their minds their armies and backed
up their arguments with the power of their positions”.4 hi a time when most of Europe
was in chaos following the First World War and conflict raged in Russia, it is fairly safe
to say that political instability was a major issue facing Europeans in the 1920’s. Irish
leaders, similar to their contemporaries on the continent, had to deal with the threat of a
military coup. Even with the charismatic Collins gone, it is apparent that many of the
civilian leaders feared the military. To combat the threat from the armed services.
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members of the cabinet began to develop their own intelligence sources to keep an eye on
the army. Coogan notes that in 1923, in response to a potential military threat, Kevin
O’Higgins developed a vast web of informers to keep himself apprised of the political
situation amongst the army rank and file.5 Consequently, one of the many results of the
army mutiny was the development of an intelligence system that reported to a civilian
and not a military leader.
Yet another cause of the Mutiny of 1924 lay in the realm of politics, and it is now
apparent that there were many officers in the army that were dissatisfied with the way
that the government was heading in its relationship with the United Kingdom. There
were many who had only backed the Treatyite army out of loyalty to Michael Collins.
As was often the case, the Irish gave their loyalty to local commanders, and it was here
that serious problems began to develop. Regan discusses the problem of men holding
loyalty to their generals, and he notes that, “Generals...commanded national reputations
and regional loyalties and ultimately held sway over their men”. When some of the
officers began to perceive a change in government attitude towards achieving a separate
Irish republic, the officers acted by forming the IRAQ in 1923.6 The IRAQ was a breakoff group from the IRB, and many in the IRB no longer agreed with the stance of that
organization on a myriad of republican issues.7 The men who joined the IRAQ were
strongly republican in character. They were mainly men who had fought in 1919-1921
under Michael Collins in the old IRB units.8 Despite efforts by Mulcahy to undermine
the officer group behind closed doors, the general was at last forced to report the situation
to the cabinet. With the formation of the IRAQ,the cabinet began to concentrate on
problems in the army in an effort to stave off a coup.9 The emergence of a split in army
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ranks further weakened the relationship between Mulcahy and the cabinetlO The
weakening of this relationship would become even more evident when members of the
cabinet sought to go around Mulcahy in the handling of the situation in March of 1924.
When the Irish high command began to downsize the army in 1924, the IRAQ
mobilized and seized arms from the government, and the cabinet in Dublin was faced
with yet another crisis. The army was attempting to cut back its strength from about
60,000 officers and men to about 19,000 officers and men.ll When this happened, many
men who had been previously loyal to the government went into a state of rebellion. A
group of officers, along with enlisted personal loyal to their IRAQ commanders,left their
posts on government bases. The men involved in the rebellion seized arms from their
posts. Afterwards, the mutineers then proceeded to go AWOL. Some of the mutineers
were prominent men in the Free State army with impeccable credentials. Two Major
Generals in the Irish army were among the men who participated in the mutiny, and after
the mutiny was over, these men. Generals Liam Tobin and Tom Cullen, were forced out
by the cabinet.12 The same month Richard Mulcahy stepped down from his post as
Minister of Defense, and he withdrew from the military command that he had held since
the assassination of Michael Collins. After a quick gun battle at a Dubhn Pub on Parnell
Street in March of 1924, the ringleaders were quickly rounded up and sent to government
detention centers.13 At that point, the mutiny was over about as quickly as it had begun
with no real loss of life. The men that were involved in the rebellion were pardoned and
then released by the government. The Mutiny of 1924 was as quickly as it had begun.
While the army mutiny of 1924 was not as dramatic as the civil war
executions, it marked an important turning point in the affairs of civil-military relations in
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Ireland. Despite the obvious removal of three generals from the army council, the real
battle had been won for the long- term pohtical stability of the nation. The mutineers had
attempted to dictate military policy from below. Despite this, the government did not
give in, and more importantly, it did not use some of the desperate tactics from the civil
war era. While the cabinet had to resort to executions to restore order in 1923, the
government clearly had a much tighter control over the situation only a year later. While
Coogan rightly points out that political discord existed within the cabinet, the political
instability at the top did not hamper the fact that there was far more government
infrastructure in place in 1924 than had previously existed in 1923.14 Coogan feels that
the general stability of the government insulated it from the threat of the IRAQ.
Government disputes were not serious enough to threaten the stability of the nation.
Kevin O’ Higgins strong personality went a long way in adequate leadership to deal with
the threat.15 The government was more adequately prepared to deal with the situation
than it had been in earlier crisis situations. The government had the strength in 1924 to
overturn the objections within the military without having to resort to extreme measures.
Even though these issues would be addressed again at the ballot box,the mutiny of 1924
marked the last serious military threat to peaceful government in Ireland during the
revolutionary period. The peaceful resolution of the 1924 crisis further illustrates the dire
conditions that existed in the nation just a year earlier when the executions were being
carried out. But most importantly, the mutiny of 1924 marked an end to the political
instability that had characterized Irish political life in the early 1920’s, and the end of the
mutiny of 1924 also brought an end to an era.
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Chapter 7
The Legacy of British Rule: Capital Punishment,Martial Law,and Law
Enforcement
The 1920’s represented one of the most crucial moments in Irish history,
and the actions of its political leaders during this period that the nation has enjoyed
stability for a good bit of its independence from Great Britain. The course of Irish history
under Britain had seen the rise of a culture of repressive law enforcement in the form of
the Coercion acts in the 1830’s, the Constabulary Act of 1836, and the Criminal law bill
of 1887. Despite this history of legal precedent, the Irish republic managed to rise above
its dubious history to create a well-governed state. After a careful study of Irish history,
one might ask the question: “if the British legacy was so destructive to the Irish people,
why did they keep many of the institutions and the laws of the British era?” The longlasting legacy of the British presence in Ireland is often misunderstood, and the
permanence of its cultural impact suggests a second look at the British occupation. The
British civil service department that was used by the Irish government in 1922, and the
legal system of the Irish state was modeled after English common law. The strength of
the British legacy lay in their gift of a well-run, effective civil service to the Irish people.
One might ask what this has to do with the executions of 1922-23. The key to that
answer lies in asking the right question. The correct question concerns not why the
executions happened, but why they stopped with the end of the war? Yet another
question concerns the survival of the treatyite party until the early 1930’s. How come the
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Irish people tolerated a regime that condoned arbitrary capital punishment? While Irish
subjects questioned the legitimacy of the British re^e in the early 1920’s,there is not
the same strong public opposition to the treatyite regime throughout the later 1920’s. The
executions represented a desperate act by the government to reconstitute control of the
state in a time of war, but the ability to stop the executions at the end of the fighting is
reflective of a strong civil legacy left by the British. The executions were a passing
chapter in the history of the government, and in some ways, the executions represented a
move by the civilian government to reconstitute control over the military. In the end,the
course of Irish history was decided by the ballot box in 1927 and 1932, and it is apparent
that the Irish people from both ends of the political spectrum rejected violence. In the
end, the execution of prisoners in Ireland represented a sad story in the nation’s history,
but it was by no means a pivotal event. The context of the executions can best be
understood in the context of the larger double British legacy. The executions not only
demonstrated the staying power of British political methods of the nineteenth and early
twentieth century, but also the executions illustrated the legal legacy of the British in the
backdrop of political developments in the 1920’s.
If modem Irish history can best be understood as a series offailed republican
risings against the British government(1798, 1848,1867,1916), there should be no
surprise that a foundation of small, tight knit revolutionary groups that existed throughout
the early parts of the twentieth century. The same elite that provided leadership against
the British from 1916-1921 took the forefront of Irish politics in the 1920’s and 1930 s.
Many times the presence of one or two individuals helped influenced the policy of that
one particular organization. This can be seen in Michael Collin’s utter control and near
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total influence over the IRB and later over the Free State Army in the opening months of
the civil war. The same concept can be of use in the quest to better understand the
political leadership that existed at the time. While the government move to execute
prisoners in the winter of 1922-23 may appear arbitrary to the modem reader, upon
careful reflections it is readily apparent that there was no other option. There was no way
to ratify the executions with the partially functioning system of government in place.
While some critics of the government might point to the government’s lack of credibility,
the circumstances at the time leave some room for a different interpretation. Even John
Locke had exceptions in his enlightenment theories concerning the consent of the
governed. John Simmons,in an attempt to argue against all government claims to
legitimacy, notes that, “Notice that in justifying the state-by rebutting the anarchist
objection-Locke says nothing about the actual consent that is required to legitimate a
particular state with respect to its subjects”.! Given the nature of Irish government at the
time, the state could not have gained the full consent of the public to do anything. What
is clear to the modem reader is that many parts of the Irish middle class establishment
were putting pressure on the cabinet to bring the war to a close. Most of the problems
raised by the representatives in the Dail had less to do with the carrying out of the
executions than with the army’s public relations branch’s lack of ability in keeping the
Dail informed of the cabinet’s choices to execute certain individuals. The tme test came
after the war when the government was not faced with the same hardships and pressures
that it had faced during the bleak months in 1922 and 1923. Despite the fact that the
government passed temporary restrictive legislation in 1924 and 1925, there was no long
term move by the government to restrict civil liberties and civil rights. The tme
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challenge came in 1932 when the government lost control of the government to Fianna
Fail and De Valera. The government stepped down, and this change of power stood as an
important milestone in civil war reconciliation. Though John Regan noted that the
treatyite politics were often divided and reactionary in nature, this in no way takes away
from the political significance of the event.2 The peaceful change of power reflected the
idea that Irish political destiny would be at the ballot box and not on the battlefield.
While the executions were bmtal in nature, the Irish civil war was by no means
uncommon or bloody by comparison to other decolonization conflicts. The other legacy
of British colonization was the violent conflict that erupted for example in Africa once
the British government left a particular colony or holding. The Irish government was left
with no other way out in 1922, and it is clear now in retrospect that the executions were
quite effective in ending the IRA threat. The extreme nature of the conflict gave some
room for the government to take extreme action. The nature of government response to
violent confrontation has been examined by Michael Addison, and he remarks that,
“[violent politics] will not succeed when the political stakes are higher, as they are when
a country or its government is fighting for survival, and it may be counterproductive .3
This was the case in 1922, and the IRA policy to go after Dail members in December
1922 proved to be a strategic mistake. The executions were effective as a deterrent, and
many of the Irish rebels in the field feared for the lives for their comrades who were
rotting in Free State prisons. AJso, the executions were less arbitrary than might appear.
While there were no legal repercussions for the executions in the field, more often than
not there were political ramifications. For example, Mulcahy and General Daly

were

under fire in 1923 after violence got out of hand in county Kerry. Daly faced review in
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1923 from the army for his actions in the field. What is important to remember about the
Irish executions was the relative briefly time period in which the executions happened,
and unlike other former colonial possessions of the British crown,the Irish were able to
restore order with relatively little bloodshed.
The Irish government’s move to execute prisoners in 1922 did not mark a radical
move given the British precedent dating back to the Act of Union in 1801. The Irish
government was engaging in a variety of methods that dated back over a hundred years.
There was no tradition of republican government in Irish history, and the fact that one
developed in the 1930’s is taken for granted by many modem readers. The leaders on
both sides of the Irish Sea were scared that a military strongman would rise to power.
While this did not happen, the Treatyite government did use a handful of tactics left over
from the British days to coerce the IRA into compliance. The suspension of the
Republican courts and the reinstatement of the old British court system in 1922 can be
seen as one example of this. The use of restrictive legislation in January 1923 can be
traced back to the British tradition. There were similarities between the Enforcement of
the Laws Act of 1923 and the Restoration of Order in Ireland Act of 1920. The Irish
government had no real police system, and often times the only way to keep order in the
countryside was through the extensive use of the army. The threat of the army did not
hurt the legitimacy of the government; in fact, by establishing order the army became an
effective tool of the civil government. The use of arbitrary force is not always considered
amoral. John Hoffman, while arguing about several different theories about the
development of early-modern European states, remarks that, “Even when people are
threatened with force in an explicitly coercive manner, this is stiU compatible with
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legitimacy”.4 The important thing to remember in this case is the fact that the army was
downsized after the war, and the government did develop a highly efficient police force
in the 1920’s. While the British government had used the army as permanent tool to
enforce British rule, the Irish use of the military constituted a quick fix-until an effective
I
police system was developed. While the methods of the Irish government might seem
harsh, they were by no means without some philosophical backing. The question of who
in the Irish government used deadly force against republican guerrillas also relates to
questions of legitimacy raised by Irish statesmen during this civil war period. William
Zartman, who deals extensively with the idea of the collapsed state, argues that when
dealing with a power vacuum,“some temporary but effective agent at the top is needed to
provide a provisional framework within which a stracture of institutions can gradually be
erected”.5 The cabinet headed by Cosgrave served this very purpose.
Another point to remember when examining the civil war period is the
relationship between a working government and people’s perceptions of what that
government should be. While a government might not always have the full support of the
governed, it does not make that government illegitimate. Likewise, when examining the
legitimacy of the government’s moves it is important to keep in mind the reasons behind
the action, not just the popularity of action. Thus, the legitimacy of an action is not
determined at the poll. This relationship was noted by K.J. Holsti who remarked that
there existed a, “distinction between the popularity of a government and the legitimacy of
the state”.6 The fact that the people of Ireland removed the Treatyite political forces in
the 1930’s through the process of fair elections tends to move toward the conclusion that
most Irishmen felt that government was indeed legitimate. While a majority of the Irish
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electorate may have disagreed with the ruling pohtical party, they did not oppose the
system that the government established. Some might argue against this by citing the
1930’s move by De Valera to estabhsh a repubhc, but the institutional changes were
minimal. The bureaucracy that was estabhshed by the Free State cabinet in 1922 came
from the British model, and it was here that much of the day- to- day work was done.
The political philosopher Max Weber understood that the bureaucracy had a life of its
own. Weber stated that, “With the transition to constitutional government, the
concentration of the power of the central bureaucracy in one head became unavoidable”.?
While the Irish public did desire a change in the government in the 1920’s, this change
had very little to do with the police and court systems that had been set up by the
Treatyite government in the turbulent 1920’s.
The next issue that needs to be examined is the controversial nature of Irish law
enforcement and its ties with the executions of the civil war era. While there was some
controversy surrounding the paramilitary nature of the R.I.C., there were some positive
traditions dating back to an earlier era. In the eighteenth century there was widespread
public support for the police in the Dublin Metropolitan area. The lightly armed,less
militant DMP was hardly touched by the IRB assassins in the 1919-1921. Even th
ough
the 1836 Constabulary Act “marked off Ireland as ‘different’”8, one cannot dismis
sthe
fact that there was widespread success in other areas of Irish law enforcement. The
legacy of the R.I.C. proved to be an important lesson
and

for both the Irish and the British

the Irish police force that arose in the wake of independence did not resemble th
e old

British force. While it was noted by Paul Wilkinson

that, “the third main foundation of

the liberal state is the right use of the state’s monopoly of legitimate force i
in order to
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preserve internal peace”9, the British government did not have a legitimate control nor a
monopoly on the use of force in Ireland during the war for independence. The execution
of prisoners during 1922-23 brought attention to the lack of law enforcement in the new
Irish government. The use of the CDF proved to be ineffective, and the rise of agrarian
violence brought to the attention of the government the need for better law enforcement.
While the executions of the IRA men during the civil war was mainly a military matter,
the executions were justified by illustrating the criminal nature of the anti-treatyite
guerrillas, and these accusations drove home speculation about the nature and scope of
Irish law enforcement. These questions proved to be temporary, and the questions over
the military-police issue subsided with the return to peace in the middle of the 1920’s. In
conclusion, the British legacy left the Irish a mixed bag with concerns to the police
question, and these issues once again came to the forefront of Irish pohtical discussion im
1922-23.
The role of martial law during the civil war had its roots in British occupation
policies of the early eighteenth century. While the actions of the Pro-Treatyite
government were quite drastic, the substance of the Special Powers Bills passed in
September 1922 and March 1923 did not differ very much from the Restoration of Qrder
Act in 1920 or the implementation of martial law in 1921. Martial Law was a source
of
controversy during the British era, and it should come as no surprise that it raised
eyebrows during the Civil War. The difference was that there was some degree

^fpubUc

support for the actions of the government that did not exist for the RIC and the Cro
wn
forces in 1920-21. While many peasants had not been willing to expose IRB and
Volunteer gunmen during the first war, these same individuals
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proved equally reluct

to

back the IRA in their war against the elected government. What this reveals is that a
majority of the Irish desired peace, and it is safe to say that the methods of the
republicans were more the cause of grief than their politics. The lack of public support
for the IRA made martial law possible, and it was this initial weakness that was exploited
by the local commanders. Not only did the political situation demand martial law, but
also the logistical situation on the ground made martial law the only viable alternative for
the government to maintain order. Without a police force available to deal with crisis
situations in the countryside, the military was the only government institution available to
deal with the problems. While this does not excuse the generals from their general
brutality towards repubhcan prisoners, the chaotic nature of war and a lack of Free State
army discipline partially explained the bmtality and loss of life. The eight generals in
charge of military districts exercised the real power in districts where there was no real
power structure in place. While courts and police were later added, it was the martial law
led by the generals that helped facilitate the growth of government infrastructure. While
the British had used the army to protect the local government, the Irish government used
the military to create government where very little existed, often at the expense of the
local IRa warlord. Executions and military courts were just one extension of the
government in a quest for local control.
The question of the civil war can also be a question semantics. The very
suggestion that the opposition took the title of “Republicans” raises the question of what
the war was fought for. The question of war motivation also ties into the issue

of why the

executions took place as well as the rationalizing that took place following afterwards
Many,including Michael Collins, saw the treaty as just one step to the eventual
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establishment of an Irish republic. The threat of a British military invasion kept the Irish
delegation led by Griffith from achieving this goal. While the treatyite government did
not fully the reject the idea of republican government, the leaders in this movement felt
that the Dominion status granted by the Crown was the best possible offer. The question
of Republican aspirations was once again raised during the 1924 Army mutiny, and it
addresses questions about the government that held power from 1922-1932. While
Regan believes that the Treatyite government was reactionary in character, the peaceful
turnover of power raises questions about that conclusion.lO When the electorate pushed
for Republican issues presented by De Valera in the late 1920’s there was little move by
the opposition to repress him. This tends to point to a unified Irish position on the treaty,
and by this point, both sides had agreed to peaceful means to work out political
differences. The peaceful turn in Irish politics can be seen in 1925 when De Valera and
General Aiken walked out on the IRA. While the repression of the civil war era was
meant to deal with the criminal threat of the IRA,the movement of De Valera to create
peaceful compromise displayed once and for all the temporary nature of the executions.
The executions were not bmtal political killings, but were emergency measures to deal
with a clearly defined threat to the civil government. When the political opponents of the
government engaged in peaceful political opposition, the government ceased to use
violent means to repress them.
Perhaps one of the great questions surrounding the government of the 1920’s
surrounded the nature of the relationship between the army and the government,
the

Given

rise to prominence of Michael Collins and the general political instability which

existed, it is small wonder that the political leaders
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in Dublin feared a military takeover.

There was a serious move by the cabinet, especially O’Higgins, to rein in the military. It
is also ironic that the very individuals who most feared the military were the most eager
to use the army to carry out executions in the civil war. Furthermore,the army mutiny of
1924 cemented the civilian supremacy over the military once and for all. Once again,
one has to wonder, what does the mutiny has to do with the executions. The answer lies
in army discipline. The government was not really sure that the troops would be willing
to shoot their old comrades from the 1919-1921 war. It should come as no surprise that
the cabinet leadership would pick their most loyal troops to carry out the initial
executions in November 1922. The executions represent the desperation of the Free State
government. The civilian cabinet in Dublin wouldn’t have relied so heavily on the
military unless it had to. Simply put, the executions were act an act of sheer desperation,
Despite the near disastrous consequences of allowing the army so much power in a period
of political instability, the executions ended up curtailing the influence of the army, not
expanding it, as some believed that it would.
In conclusion, the bloody, tragic Irish civil war marked a sad chapter in the
history of the green isle. Despite it all, the government emerged from the conflict
stronger than before, and it was from this government that the modem Irish republic
emerged. The executions carried out by both sides represented the desperate acts of
desperate men who attempted to assert their control in an otherwise dark and turbulent
time period. While assassinations of the IRA represented an attempt to destabilize the
government, in contrast, the efforts of the treatyite government represented a move to
assert

firm control over their respective civil agencies in the rural areas of the island

The

civil war was not a socialist stmggle as some might suggest, but instead a middle class
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revolution based on the ideas of the enlightenment and classical liberalism. It was from
these ideas of freedom that the Republican movement originated. While both sides were
republican in origin, only the IRA took on the official title during the course of the civil
war. Often times the state must take on the power necessary to protect the future of the
state. The executions represented a collection of desperate men attempting to reassert
control over and already out- of- control situation. While it was not always legal,
introspectively there was no real legal precedent in Irish history that could have
convinced the Free State cabinet otherwise. The executions mark a dark side of the
naixed legacy left to Ireland after a long occupation by the British. In suimnation,
understanding the executions of 1922-1923 becomes one of legitimacy, but not the
question that one first suspect. Some might ask whether or not the Treatyite government
had the necessary “legitimacy” to execute the men held in their captivity? Perhaps a
better way of looking at that question would be: How did the state help legitimize itself
through the executions, and in what ways did these executions affect Irish political life?
The answer is that the executions marked a temporary, emergency device used by the
Irish government, based on prior British examples to assert control, but when the
situation returned to normal, the government ceased to claim the need to execute
prisoners. In the end, perhaps the executions point to a political legacy that had a positive
side as well, and the current republic would be good proof of that indeed. In conclusion
the executions represented the strong hand of the Irish government, and after th
®^ar,the
need to exercise such tactics disappeared from public life.
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